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Presidential Documents

Title 3—

The President

Proclamation 8435 of October 7, 2009

Leif Erikson Day, 2009

By the President of the United States of America

A Proclamation

On this day in 1825, the ship Restauration landed in New York City after
sailing for 3 months from Stavanger, Norway. The 52 passengers aboard
represented the first organized emigration of Norwegians to America. These
brave individuals set to the seas, following in the grand footsteps of the
famous Scandinavian explorer Leif Erikson. Over a millennium ago, Leif
Erikson—son of Iceland and grandson of Norway—arrived in North America
and founded the settlement Vinland, located in modern-day Canada. Today,
we celebrate his historic voyage and remember those who journeyed to
America from far-away lands.

Our Nation’s founding history is marked by millions of individuals who
faced great hardship and difficulty as they pursued a brighter future abroad.
As explorers, they did not know what they would find, but they were
determined not to turn back, in order to learn what lay beyond the setting
sun. This same spirit lived within Leif Erikson, and it has inspired countless
others who venture from their homes in search of opportunity, uncertain
of the possibilities and challenges that await them.

Today, our Nation continues to welcome those descendents of Leif Erikson
to our shores. Nordic Americans have contributed immeasurably to the
success of America. Their cultural accomplishments have enriched the diver-
sity of our country. And their pioneering spirit continues to embody our
Nation’s unbounded enthusiasm for discovery and learning.

To honor Leif Erikson and celebrate our Nordic-American heritage, the Con-
gress, by joint resolution (Public Law 88-566) approved on September 2,
1964, has authorized the President to proclaim October 9 of each year
as “‘Leif Erikson Day.”

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim October 9, 2009, as Leif Erikson Day, and
I call upon all Americans to observe this day with appropriate ceremonies,
activities, and programs to honor our country’s rich Nordic-American herit-
age.
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IN WITNESS WHEREQF, I have hereunto set my hand this seventh day
of October, in the year of our Lord two thousand nine, and of the Independ-
ence of the United States of America the two hundred and thirty-fourth.

[FR Doc. E9-24953
Filed 10-14-09; 8:45 am]
Billing code 3195-W9-P
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[FR Doc. E9-24955
Filed 10-14-09; 8:45 am]
Billing code 4710-10-P

Presidential Documents

Presidential Determination No. 2010-01 of October 8, 2009

Waiver of and Certification of Statutory Provisions Regarding
the Palestine Liberation Organization Office

Memorandum for the Secretary of State

Pursuant to the authority and conditions contained in section 7034(b) of
the Department of State, Foreign Operations, and Related Programs Appro-
priations Act, 2009 (Division H, Public Law 111-8), as carried forward
by the Continuing Appropriations Resolution, 2010 (Division B, Public Law
111-68), I hereby determine and certify that it is important to the national
security interest of the United States to waive the provisions of section
1003 of the Anti-Terrorism Act of 1987, Public Law 100-204.

This waiver shall be effective for a period of 6 months. You are hereby
authorized and directed to transmit this determination to the Congress and
to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, October 8, 2009
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DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 452
RIN 1904-AB73

Production Incentives for Cellulosic
Biofuels; Reverse Auction Procedures
and Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy.

ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) today publishes a final rule
establishing the procedures and
standards for reverse auctions of
production incentives for cellulosic
biofuels pursuant to section 942 of the
Energy Policy Act of 2005 (EPAct 2005).
DATES: This final rule is effective
November 16, 2009.

FOR FURTHER INFORMATION CONTACT:
Lawrence J. Russo, Jr., Office of Biomass
Program, U.S. Department of Energy,
Mailstop EE-2E, Room 5H021, 1000
Independence Avenue, SW.,
Washington, DC 20585; (202) 586-5618
or larry.russo@ee.doe.gov; or Mr.
Edward Myers, Office of the General
Counsel, U.S. Department of Energy,
Mailstop GGC-72, Room 6B-256, 1000
Independence Avenue, SW.,
Washington, DC 20585; (202) 586—3397
or edward.myers@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

1. Background and Overview
II. Discussion of Comments and
Modifications of Proposed Rule
A. Comments of Dupont Danisco Gellulosic
Ethanol, LLC
B. Energy Independence and Security Act
of 2007
C. Heating Value
D. Commercial Suitability
III. Regulatory Review
A. Executive Order 12866

B. National Environmental Policy Act

C. Regulatory Flexibility Act

D. Paperwork Reduction Act

E. Unfunded Mandates Reform Act of 1995

F. Treasury and General Government
Appropriations Act, 1999

G. Executive Order 13132

H. Executive Order 12988

I. Treasury and General Government
Appropriations Act, 2001

J. Executive Order 13211

K. Consultation

L. Congressional Notification

IV. Approval of the Office of the Secretary

I. Background and Overview

Section 942 of the Energy Policy Act
of 2005, Pub. L. 109-58 (August 8,
2005), requires the Secretary of Energy
(Secretary), in consultation with the
Secretary of Agriculture, the Secretary
of Defense, and the Administrator of the
Environmental Protection Agency, to
establish an incentive program for the
production of cellulosic biofuels and to
implement that program by means of a
‘“reverse auction.” Section 942(a) states
that the purposes of the program are to:
(1) Accelerate deployment and
commercialization of biofuels; (2)
deliver the first one billion gallons of
annual cellulosic biofuel production by
2015; (3) ensure biofuels produced after
2015 are cost competitive with gasoline
and diesel; and (4) ensure that small
feedstock producers and rural small
businesses are full participants in the
development of the cellulosic biofuels
industry.” In order to achieve these
purposes, the Secretary is to award
production incentives on a per gallon
basis to eligible entities by means of a
reverse auction. Under section 942, the
auction is conducted annually until the
earlier of the first year that annual
production of cellulosic biofuels in the
United States reaches one billion
gallons or 10 years after enactment of
EPAct 2005.

In order to implement section 942,
DOE is promulgating this final rule
establishing procedures for the reverse
auction and standards for making
production incentive awards. The
eligibility standards include both pre-
auction requirements which must be
met prior to an entity’s participation in
a reverse auction under section 942 and
several post-auction standards which
must be met as a condition of receiving
an award. The post-auction standards
are especially necessary if the nation is
to achieve the long-term goals of section
942, including delivery of the first one

billion gallons of annual cellulosic
biofuel production by the statutory
deadline, and establishment of a
biofuels industry that is cost
competitive with gasoline and diesel.
The post-auction standards are thus
intended to ensure that successful
bidders make real and meaningful
progress toward the production of
cellulosic biofuels in commercially
significant quantities. DOE believes that
as successive auctions yield more and
more production of cellulosic biofuels,
the nation will move closer to achieving
section 942’s long-term national goal of
a commercially viable production
capability after 2015. In addition, by
setting forth clear pre-auction and post-
auction standards, DOE believes that
only the most serious entities will seek
to participate in each reverse auction.

I1. Discussion of Comments and
Modifications of Proposed Rule

A. Comments of Dupont Danisco
Cellulosic Ethanol, LLC

On December 23, 2008, DOE
published a Notice of Proposed
Rulemaking (NOPR) in the Federal
Register, 73 FR 78663, proposing the
issuance of this rule and inviting public
comment on the proposal. In response,
DOE received only one set of
comments—from Dupont Danisco
Cellulosic Ethanol, LLC (Dupont
Danisco).

Dupont Danisco offered the following
recommendations:

O Eligibility Criteria. Tighten the
eligibility criteria for bidders, including
the addition of requirement that a
bidder must have previously
demonstrated its refining technology in
a pilot plant; that DOE employ a review
panel to qualify bidders; and that
putative bidders must submit pro forma
financial statements.

© Bidding Process. Adopt an
anonymous iterative, open bidding
process and clarify whether bids are to
cover one year or multiple years and/or
total volume production for a specific
site or multiple sites for a single entity.
The comments recommend that the rule
should permit incentive awards that are
site specific and for multiple years and
that a bidder also should be able to bid
in subsequent years for uncovered
production volumes at the same site.

O Bidder Defaults. Where the bidder
defaults due to a failure to fulfill annual
production obligations, (a) only the
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shortfall should be considered to be in
default and only the dollar value of the
shortfall should be added to the amount
of incentives eligible in the next auction
round; or, in the alternative, (b)
defaulted monies should be allocated to
the next lowest ! non-winning bidder in
the auction in which the defaulting
bidder won its award.

O Force Majeure. DOE should provide
a reasonable time extension for
performance by the successful bidder
where there has been a delay due to a
force majeure event.

O Transfer of Awards. Awards should
be site specific but transferable to
entities producing at that site.

DOE agrees with the commenter that,
as a condition of eligibility for
participation in reverse auctions under
the rule, bidders should have to
demonstrate that the technologies which
they employ have been first
demonstrated as effective processes for
biofuels refining, and the final rule
incorporates this recommendation in
the definition of “eligible cellulosic
biofuels production facility” in section
452.2. Likewise, DOE agrees that
bidders must submit audited or pro
forma financial statements as a
condition of eligibility, as reflected in
section 452.4(a)(2). These two
modifications of the NOPR should help
to ensure that only capable and
financially fit entities participate in the
reverse auctions. On the other hand, the
rule does not adopt the commenter’s
recommendation for the establishment
of a review panel. The review of
bidders’ qualifications is a governmental
function. While DOE may employ a
panel to assist it in this review, in the
manner suggested by the commenter,
DOE is not convinced of the need for it
in this situation.

DOE appreciates the commenter’s
recommendation for the adoption of an
anonymous, iterative bidding process.
However, it is not clear at this time that
an iterative bidding process would
improve the bidding process or the
quality of the bids received. It warrants
noting that DOE had specifically
solicited public comment on the
question of potential benefits from use
of such an open iterative bidding
process but, other than the single
recommendation described above,
received none. Accordingly, DOE will
carefully monitor the procedures
adopted in this final rule. Over time,
DOE may reconsider whether an open
iterative bidding scheme would be
helpful.

1The commenter uses the term “next highest bid”
but, given the context of a reverse auction, we
understand him to mean “next lowest bid.”

With respect to whether a bid is site
specific and/or entity specific, or
whether a bid is to cover only a single
year or multiple years, DOE intends that
each bid should identify a projected
level of production on a per gallon, site,
entity, and year specific basis for a six
year production period. Bids thus must
contain projections of anticipated
production volumes for each of the six
years covered by the bid. The final rule
provides clarification of these matters in
section 452.5(b). Additionally, DOE
intends that a bidder should be able to
bid for additional incentives for
uncovered production volumes in
subsequent years at the same site where
an award has already been made. Also
see, section 452.5(b).

DOE has revised section 452.6 to
address the question of force majeure
events. Section 452.6(b) contains
language that would allow a reasonable
extension of time to be granted at DOE’s
discretion to winning bidders to fulfill
their obligations under their production
agreements with DOE.

Absent a force majeure event,
however, the final rule provides, in
section 452.6(c) that a winning bidder
must produce at least 50 percent of its
annual obligation under the production
agreement in order to avoid a default
and the revocation of its award.
Assuming that at least 50 percent of its
annual obligation is produced in any
calendar year covered by the production
agreement, any shortfall will be added
to the production obligation for the
following year.

The final rule, however, adopts the
commenter’s alternate recommendation
as regards defaults, i.e., if there is still
a shortfall at the end of the last calendar
year covered by the production
agreement, the shortfall will be
allocated to the next best (lowest) bidder
in the auction round won by the bidder
that is party to the production
agreement. If, however, the next best
bidder fails to enter into a production
agreement with DOE within 30 days
after being notified of its award, the
shortfall will be allocated instead to the
next reverse auction. See, section
452.5(d).

As proposed in the NOPR, DOE also
agrees with the commenter that awards
should be site specific but transferable
to eligible entities that succeed to
ownership of the site. Section 452.5(g)
has been revised to clarify this intent.

B. Energy Independence and Security
Act of 2007

Title II of the Energy Independence
and Security Act of 2007, Pub. L. 110—
140 (December 19, 2007) (EISA), directs
the Administrator of the Environmental

Protection Agency (EPA) to revise that
agency’s regulations implementing
section 211(0)(1) of the Clean Air Act,
42 U.S.C. 7545(0), to ensure, inter alia,
that transportation fuel sold or
introduced into commerce in the United
States on an annual average basis,
contains at least a specified minimum
volume of renewable fuel, advanced
biofuel, cellulosic biofuel, or biomass-
based diesel. Pursuant to EISA section
202, the minimum volume requirement
for cellulosic biofuel, as defined in
EISA, is 1 billion gallons by the year
2013. The term “‘cellulosic biofuel” is
defined in section 201 of EISA as
“renewable fuel derived from any
cellulose, hemicellulose, or lignin that
is derived from renewable biomass and
that has lifecycle greenhouse gas
emissions, as determined by the
Administrator, that are at least 60
percent less than the baseline lifecycle
greenhouse gas emissions.”

To date, the Administrator of the EPA
has not issued the regulations required
under section 202 of EISA. Nonetheless,
DOE is mindful that the EPA
regulations, once promulgated, could
affect reverse auctions established by
this final rule. In particular, if the
renewable fuel standard for “cellulosic
biofuel” under EISA is achieved, the
last reverse auction required under
section 942 of EPAct 2005 may occur in
2013, rather than 2015, the target
provided under EPAct for refining 1
billion gallons of cellulosic biofuels on
an annual basis. However, this
presupposes that the “cellulosic
biofuel” used to meet the renewable fuel
standard under EISA also qualifies as
“cellulosic biofuels” for purposes of this
final rule.

That may not be the case, however.
The definition of “cellulosic biofuel” in
section 201 of EISA is different from the
definition used in EPAct and this final
rule. The final rule defines “cellulosic
biofuel” as “‘any liquid fuel produced
from cellulosic feedstocks” and
“cellulosic feedstock means any
lignocellulosic feedstock as defined by
EPAct, section 932(a)(2).”” Thus the final
rule attempts to be consistent with the
definition used elsewhere in EPAct. In
the absence of final regulations
implementing the renewable fuel
standard of EISA, the definitions
established in the later-enacted
legislation cannot be imported to this
final rule without the possibility that
the EPA regulations may further refine
the statutory definitions.

Nevertheless, DOE retains discretion
to later modify the definition used in
this final rule in order to make it
consistent with the regulations
implementing EISA, if sound public
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policy considerations support such a
modification within the parameters
established by EPAct. After EPA
promulgates its regulations
implementing section 202 of EISA, DOE
will review this final rule to determine
whether it is feasible and appropriate to
reconcile the terms and definitions of
both rules.

C. Heating Value

In an effort to treat all potential
biofuels equally, section 452.5 of this
final rule modifies the proposed rule by
requiring bidders to set forth their
calculation of the fuel selected for their
bids on a gasoline equivalent volumetric
basis using the lower heating Btu value
(LHV) of the fuel compared to the LHV
of gasoline. Awards similarly shall be
issued on a gasoline equivalent
volumetric basis. The gasoline
equivalent volumes are to be calculated
by multiplying the gallons of biofuels
times the LHV of the fuel divided by
116,090 Btu per gallon (the LHV of
gasoline). An example, in the case of
ethanol, would be 1 gallon of ethanol
times 76,330 Btu per gallon (the LHV of
ethanol) divided by 116,090 (the LHV of
gasoline). Consequently, 1 gallon of
ethanol would be 0.6575 gasoline
equivalent gallons. A table with most
common fuels heating values can be
found at: http://cta.ornl.gov/bedb/
appendix_a/Lower Higher
Heating Values for Various Fuels.xls.

D. Commercial Suitability

This final rule modifies section
452.4(a)(2) of the proposed rule by
clarifying that bidders must demonstrate
in their pre-auction eligibility
submissions that, in addition to other
requirements set forth in section 452.4,
they will produce a cellulosic biofuel
which either currently is suitable for
widespread general use as a
transportation fuel or, alternatively, that
the cellulosic biofuel will be suitable for
such use in a timeframe and in
sufficient volumes to significantly
contribute to the goal of 1 billion gallons
of refined cellulosic biofuel by the
statutory deadline. Those pre-auction
eligibility submissions proposing fuels
that are not currently widely accepted
and available as a transportation fuel
also must describe a clear path to
achieving the status of an acceptable
liquid transportation cellulosic biofuel.
This description may include, but is not
limited to the following:

e Obtaining vehicle manufacturer(s)
approval;

e Obtaining EPA fuel registration(s);

e Establishing standards for use,
production, storage, transportation, and
retail dispensing; and,

¢ Establishing a distribution/
dispensing infrastructure.
Additionally, the pre-auction eligibility
submissions must estimate the costs and
discuss the activities required for
eventually commercializing the
proposed cellulosic biofuel.

III. Regulatory Review

A. Executive Order 12866

Today’s rule has been determined to
be a significant regulatory action under
Executive Order 12866, ‘Regulatory
Planning and Review,” 58 FR 51735
(October 4, 1993). Accordingly, this
action was subject to review under that
Executive Order by the Office of
Information and Regulatory Affairs of
the Office of Management and Budget
(OMB).

Section 942 of EPAct 2005 provides
that awards under the program shall be
limited to not more than $100 million
in any one year. 42 U.S.C. 16251(d)(4).
The possibility of awards at the $100
million level makes this rulemaking
economically significant under the
Executive Order. However, the level of
funding provided by Congress for this
program, thus far, suggests it is unlikely
DOE will award $100 million in any one
year. In fiscal year 2008, Congress
appropriated $5.0 million to initiate the
program. The President has requested
no funding for this program in his Fiscal
Year 2010 budget.

The incentives awarded for the
production of cellulosic biofuels under
this program constitute transfer
payments. In this case, the payments are
from the Government to private entities,
and they do not affect total resources
available to society. These transfers do
not involve costs and benefits, and thus
no assessment of costs and benefits is
required by Executive Order 12866. See
OMB Circular A—4, at 38 and 46. DOE
expects the first auction will be held in
late 2009 or 2010 and the last auction
no later than 2015. As discussed in
section II. B. of this notice, the
Renewable Fuel Standard administered
by EPA was amended by EISA to call for
the production of 1 billion gallons of
cellulosic biofuel by the year 2013. If
that goal is met, then the last auction
would occur in 2013.

The EPAct 2005 program for
conducting reverse auctions to provide
incentives for production of cellulosic
biofuels is one of several actions
Congress has taken to encourage the
production of cellulosic biofuels. As
discussed, Congress has amended the
Renewable Fuel Standard to set specific
targets for the production of cellulosic
biofuel, including 1 billion gallons by
2013. Congress also in EPAct 2005 and

EISA authorized funding for research
and development of advanced biofuels
and cellulosic biofuel. Current research
and development efforts, in
combination with various
methodologies that could be funded
using the procedures established in this
regulation, have the potential to realize
alternatives that DOE believes can
achieve the production goals set in
section 942 of EPAct 2005 and EISA.

B. National Environmental Policy Act

DOE has determined that this rule is
covered under the Categorical Exclusion
found in the DOE’s National
Environmental Policy Act (NEPA)
regulations at paragraph A6 of
Appendix A to Subpart D, 10 CFR part
1021, which applies to rulemakings that
are strictly procedural. DOE notes that
the procedures proposed in this rule do
not afford DOE discretion to determine
whether or how a facility will be
constructed or operated. DOE’s
prescribed role under section 942, that
is, awarding production incentives to
the lowest bidder in a reverse auction,
is strictly procedural. Accordingly,
neither an environmental assessment
nor an environmental impact statement
is required for the rule or for an award
that DOE gives or proposes to give to a
successful bidder. If DOE subsequently
proposes to take any additional actions
with respect to successful bidders,
separate from the award of funds under
section 942 of EPAct 2005, DOE will
separately evaluate the need for NEPA
review of those new proposed actions.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, ‘“Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of General
Counsel’s Web site: http://
www.gc.doe.gov.

DOE has reviewed today’s rule under
the provisions of the Regulatory
Flexibility Act and the procedures and
policies published on February 19,
2003. The rule will only affect biofuels
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producers if they choose to participate
in the reverse auction. Moreover, the
rule will provide an economic benefit
without imposing any regulatory
requirements on producers of cellulosic
biofuels. On the basis of the foregoing,
DOE certifies that this rule will not have
a significant economic impact on a
substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. This certification and
supporting statement of factual basis
will be provided to the Chief Counsel
for Advocacy of the Small Business
Administration pursuant to 5 U.S.C.
605(b).

D. Paperwork Reduction Act

Section 452.4(a) provides that entities
that intend to participate in a reverse
auction must file a pre-auction
eligibility submission. The pre-auction
eligibility submission must contain
certain information, including an
implementation plan, as described
above. This information will be used by
DOE to determine if an entity that files
a pre-auction eligibility submission will
be accepted to participate in the reverse
auction.

In addition, section 452.4(c) provides
that a bidder must submit a progress
report. The progress report must contain
the additional information described
above. DOE will use this information to
evaluate the bidder’s progress in the
production of cellulosic biofuels. DOE
has submitted this collection of
information to the Office of
Management and Budget for approval
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.) and
the procedures implementing that Act, 5
CFR 1320.1 et seq.

DOE estimates that the annual
reporting and recordkeeping burden for
this collection of information will be 30
hours per year (10 bidders x 3 hours) at
a total annual cost of $2250 (10 bidders
x $225 per auction). Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a federal agency.
An agency may not conduct or sponsor,
and a person is not required to respond
to a collection of information unless it
displays a currently valid OMB control
number.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires Federal agencies to examine
closely the impacts of regulatory actions
on State, local, and tribal governments.
Subsection 101(5) of title I of that law

defines a Federal intergovernmental
mandate to include any regulation that
would impose upon State, local, or
tribal governments an enforceable duty,
except a condition of Federal assistance
or a duty arising from participating in a
voluntary federal program. Title II of
that law requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and tribal
governments, in the aggregate, or to the
private sector, other than to the extent
such actions merely incorporate
requirements specifically set forth in a
statute. Section 202 of that title requires
a Federal agency to perform a detailed
assessment of the anticipated costs and
benefits of any rule that includes a
Federal mandate which may result in
costs to State, local, or tribal
governments, or to the private sector, of
$100 million or more in any one year
(adjusted annually for inflation). 2
U.S.C. 1532(a) and (b). Section 204 of
that title requires each agency that
proposes a rule containing a significant
Federal intergovernmental mandate to
develop an effective process for
obtaining meaningful and timely input
from elected officers of State, local, and
tribal governments. 2 U.S.C. 1534.

This rule will not impose a Federal
mandate on State, local, or tribal
governments or on the private sector.
Accordingly, no assessment or analysis
is required under the Unfunded
Mandates Reform Act of 1995.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well being. The
rule will not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
rule and has determined that it would
not preempt State law and would not
have a substantial direct effect on the

States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, the rule meets
the relevant standards of Executive
Order 12988.

I Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB.

OMB’s guidelines were published at
67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s rule under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.
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J. Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action would not
have a significant adverse effect on the
supply, distribution, or use of energy
and is therefore not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

K. Consultation

Pursuant to section 942(c)(1) of EPAct
2005, DOE has consulted with the
Secretary of Agriculture, the Secretary
of Defense, and the Administrator of the
Environmental Protection Agency prior
to issuing today’s rule.

L. Congressional Notification.

As required by 5 U.S.C. 801, DOE will
report to Congress promulgation of this
rule prior to its effective date. The
report will state that it has been
determined that the rule is not a “‘major
rule” as defined by 5 U.S.C. 804(2). DOE
will submit the supporting analysis to
the Comptroller General in the U.S.
Government Accountability Office and
make it available to each House of
Congress.

IV. Approval of the Office of the
Secretary

The issuance of this rule has been
approved by the Office of the Secretary.

List of Subjects in 10 CFR Part 452

Fuel, Grant programs, Recordkeeping
and reporting requirements, Renewable
energy.

Issued in Washington, DC, on September
11, 2009.
Cathy Zoi,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

m For the reasons stated in the preamble,
DOE is amending chapter II of title 10
of the Code of Federal Regulations by
adding a new part 452 as set forth
below:

PART 452—PRODUCTION INCENTIVES
FOR CELLULOSIC BIOFUELS

Sec.

452.1
452.2
452.3
452.4

Purpose and scope.

Definitions.

Solicitations.

Eligibility requirements.

452.5 Bidding procedures.

452.6 Incentive award terms and
limitations.

Authority: 42 U.S.C. 7101 et seq.; 42
U.S.C. 16251.

§452.1 Purpose and scope.

(a) This part sets forth the standards,
policies, and procedures that the
Department of Energy uses for receiving,
evaluating, and awarding bids in reverse
auctions of production incentive
payments for cellulosic biofuels under
section 942 of the Energy Policy Act of
2005 (42 U.S.C. 16251).

(b) Part 1024 of chapter X of title 10
of the Code of Federal Regulations shall
not apply to actions taken under this
part.

§452.2 Definitions.

As used in this part:

Cellulosic biofuel means any liquid
fuel produced from cellulosic
feedstocks.

Cellulosic feedstock means any
lignocellulosic feedstock as defined by
EPAct, section 932(a)(2).

Commercially significant quantity
means 10 million gallons or more of
cellulosic biofuels produced in one
year.

DOE means the U.S. Department of
Energy.

Eligible biofuels producer means a
business association, including but not
limited to a sole proprietorship,
partnership, joint venture, corporation,
or other business entity that owns and
operates, or plans to own and operate,
an eligible cellulosic biofuels
production facility and that meets all
other eligibility requirements that are
conditions on the receipt of production
incentives under this part.

Eligible cellulosic biofuels production
facility means a facility—

(1) Located in the United States
(including U.S. territories and
possessions);

(2) Which meets all applicable
Federal and State permitting
requirements;

(3) Employs a demonstrated refining
technology; and

(4) Meets any relevant financial
criteria established by the Secretary.

EPAct 2005 means the Energy Policy
Act of 2005, Public Law 109-58 (August
8, 2005).

Open window means the period
during each reverse auction, as specified
in an associated solicitation, during
which DOE accepts bids for production
incentives under this part.

Secretary means the Secretary of
Energy.

§452.3 Solicitations.

The reverse auction process
commences with the issuance of a
solicitation by DOE. DOE will publish a
solicitation in the Federal Register and
shall post the solicitation on its website
at www.eere.energy.gov no later than 60
days before the bidding in a reverse
auction under this part commences. The
solicitation shall:

(a) Invite interested persons and
businesses to submit pre-qualification
statements;

(b) Set forth the terms on which bids
will be accepted;

(c) Specity the open window for
bidding; and

(d) Specify the date by which
successful bidders will be required to
file pre-auction eligibility submissions.

§452.4 Eligibility requirements.

(a) Pre-auction eligibility submissions.
(1) Entities that intend to participate in
a reverse auction, within the time
period stated in the relevant solicitation,
must file a pre-auction eligibility
submission that provides all
information requested in the applicable
solicitation to which it is responding,
including an implementation plan.

(2) Each pre-auction eligibility
submission’s implementation plan
must, at a minimum:

(i) Demonstrate that the filing party
owns and operates or plans to own and
operate an eligible cellulosic biofuels
production facility;

(ii) Identify the site or proposed site
for the filing party’s eligible cellulosic
biofuels production facility;

(iii) Demonstrate that the cellulosic
biofuel to be produced for purposes of
receiving an award either currently is
suitable for widespread general use as a
transportation fuel or will be suitable for
such use in a timeframe and in
sufficient volumes to significantly
contribute to the goal of 1 billion gallons
of refined cellulosic biofuel by August
2015.
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(iv) Provide audited or pro forma
financial statements for the latest 12
month period; and

(v) Identify one or more proposed
sources of financing for the construction
or expansion of the filing party’s eligible
cellulosic biofuels production facility.

(b) Notification of pre-auction
eligibility status. DOE shall notify each
entity that files a pre-auction eligibility
submission of its acceptance or rejection
no later than 15 days before the reverse
auction for which the submission was
made. A DOE decision constitutes final
agency action and is conclusive.

(c) Progress reports. Within one year
after the reverse auction in which a
bidder successfully competed, the
bidder must submit a progress report
that includes all additional information
required by the solicitation in which the
bidder submitted a successful bid and
which demonstrates that the bidder has:

(1) Acquired the site where its
proposed eligible cellulosic biofuels
production facility is or will be located;

(2) Obtained secure financing
commitments for the plant or expansion
thereof, as necessary to produce
cellulosic biofuels; and

(3) Entered into a written engineering,
procurement, and construction (EPC)
contract for design and construction of
the eligible cellulosic biofuels
production facility; such EPC contract
must provide for completion of
construction of the eligible cellulosic
biofuels production facility such that
operations at the plant or plant
expansion will commence within three
years of the reverse auction in which the
bidder successfully competed.

(d) Production agreement. Within 90
days after submission of its progress
report under paragraph (c) of this
section, the successful bidder must
enter into an agreement with DOE
which requires the bidder to begin
production of commercially significant
quantities of cellulosic biofuels, at the
eligible cellulosic biofuels production
facility that was the subject of the
relevant bid, not later than three years
from the date of the acceptance of the
successful bid.

(e) Confirmation of continuing
eligibility. After receiving the progress
report described in the paragraph (e) of
the section and upon confirmation by
DOE that the successful bidder has
entered into a production agreement
with DOE, as described in paragraph (d)
of this section, DOE will confirm to the
bidder that it continues to meet the
eligibility requirements of this part.

(f) Contractual condition on eligibility.
(1) As a condition of the receipt of an
award under this part, a successful
bidder in a reverse auction under this

part must demonstrate that it has
fulfilled the terms of its production
agreement entered into with DOE
pursuant to paragraph (d) of this
section.

(2) As a condition of continuing to
receive production incentive payments
under this part, a bidder that has
entered into a production agreement
with DOE must annually submit to DOE,
by a commercially reasonable date
specified by DOE, verification of the
bidder’s production volumes for the
prior calendar year. Within 90 days of
the submission of such verification,
DOE shall notify the successful bidder
whether the bidder has fulfilled the
terms of the production agreement and
shall make payment of any production
incentive awards then outstanding for
the one year period covered by the
verified data submission.

§452.5 Bidding procedures.

DOE shall conduct an electronic
reverse auction through a limited
duration single bid per producer auction
process open only to pre-auction
eligible cellulosic biofuels producers.
The following procedures shall be used:

(a) DOE shall accept only electronic
bids received from pre-auction eligible
cellulosic biofuels producers during the
open window established in the
solicitation. The open window shall
consist of a single continuous period of
at least four hours for each auction.

(b) Bids shall identify an estimated
annual production amount from an
eligible cellulosic biofuels production
facility on a per gallon, site, entity, and
year specific basis for a consecutive six
year production period. A bid also may
be submitted for additional incentives
for uncovered production volumes at a
site where an award was made in an
earlier auction round.

(c) All bids must set forth the
methodology used to derive the
estimates of annual production volumes
covered by the bid and the bid shall be
calculated on a gasoline equivalent
volumetric basis using the lower heating
Btu value of the fuel compared to the
lower heating Btu value of gasoline.

(d) All bids will be confidential until
45 days after the close of the window for
submission of bids for the reverse
auction.

(e) Bid evaluation and incentive
awards selection procedures include the
following:

(1) After DOE evaluates the bids
received during the open window, it
shall, within 45 days following the close
of the open window for submission of
bids for the reverse auction, announce
on DOE’s website and by direct mail the

names of the successful bidders and the
terms of their bids.

(2) DOE shall issue awards for the bid
production amounts beginning with the
bidder that submitted the bid for the
lowest level of production incentive on
a per gallon basis.

(3) In the event of a tie among the
lowest bids, preference will be given to
the lowest tied bidder based on DOE’s
evaluation of the extent to which the
tied bids meet the following criteria:

(i) Demonstrates outstanding potential
for local and regional economic
development;

(ii) Includes agricultural producers or
cooperatives of agricultural producers as
equity partners in the ventures; and

(iii) Has a strategic agreement in place
to fairly reward feedstock suppliers.

(4) In the event more than one lowest
tied bid equally meets the standards in
paragraph (c)(3) of this section, the
award will be distributed equally on a
per capita basis among those lowest tied
bidders meeting the standards.

§452.6 Incentive award terms and
limitations.

(a) Amount of incentive. Subject to the
availability of appropriated funds and
the limitations in paragraph (c) of this
section, an eligible cellulosic biofuels
producer selected to receive an award
shall receive the amount of the
production incentive on the per gallon
basis requested in the auction
solicitation for each gallon produced
and sold by the entity during the first
six years of operation of its eligible
cellulosic biofuels production facility.

(b) Failure to commence production.
Except in the circumstance of a force
majeure event, as solely determined by
DOE, failure by an eligible cellulosic
biofuels producer that made a
successful bid to commence production
of cellulosic biofuels, at the eligible
cellulosic biofuels production facility
that was the subject of the successful
bid, by the end of the third year after the
close of submission of the open window
of bids for the reverse auction in which
it submitted a successful bid, shall
result in immediate revocation of DOE’s
award to that producer.

(c) Failure of the successful bidder to
meet annual production obligations.
Except in the circumstance of a force
majeure event, as solely determined by
DOE, a successful bidder’s failure to
produce at least 50 percent of the
volumes specified in its production
agreement by December 31 of any year
covered by the bid shall result in
immediate revocation of DOE’s award; if
the successful bidder produces 50
percent or more of the volumes set forth
in the production agreement on an
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annual basis by December 31 of any year
covered by the agreement, any
production shortfall will be carried
forward and added to the successful
bidder’s production obligations for next
year covered by the agreement.

(d) Shortfalls remaining at the end of
the production period. If, for any reason,
by December 31 of the last year of the
production agreement, the bidder has
failed to produce the total production
volumes for all years covered by the
agreement, any such remaining shortfall
shall be awarded to the bidder with the
next lowest bid in the auction round for
which the award was made. If, however,
the next best bidder is unable to enter
into a production agreement with DOE
within 30 days after being notified of its
award, the shortfall shall be allocated
instead to the next reverse auction.

(e) Incentive award limitations. The
following limits shall apply to awards of
cellulosic biofuels production
incentives under this part:

(1) During the first four years after the
commencement of the program, the
incentive shall be limited to $1.00 per
gallon. For purposes of this limitation,
the program shall be deemed to have
commenced on the date that the first
solicitation for a reverse auction is
issued;

(2) A per gallon cap over the
remaining lifetime of the program of
$.95 per gallon provided that—

(i) This cap shall be lowered by $.05
each year commencing the first year
after annual cellulosic biofuels
production in the United States exceeds
1 billion gallons;

(ii) Not more than 25 percent of the
funds committed within each reverse
auction shall be awarded to any single
project;

(iii) Not more than $100 million in
production incentives shall be awarded
in any one calendar year; and

(iv) Not more than $1 billion in
production incentives shall be awarded
over the lifetime of the program.

(f) Participation in subsequent
auctions. A successful bidder in a
reverse auction under this part may
participate in subsequent reverse
auctions if the incentives sought will
assist the addition of plant production
capacity for the eligible cellulosic
biofuels production facility associated
with its previously successful bid.

(g) Transferability of awards. A
production incentive award under this
part may be transferred to a successor
entity at the same production facility for
which the award was made, provided
that the successor entity meets all
eligibility requirements of this part,
including execution of an agreement

with DOE to commence production of
cellulosic biofuels in commercially
significant quantities not later than
three years of the date that bidding
closes on the reverse auction in which
the predecessor entity submitted a
successful bid.

[FR Doc. E9-24778 Filed 10-14—09; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R—1373]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending
Regulation D, Reserve Requirements of
Depository Institutions, to reflect the
annual indexing of the reserve
requirement exemption amount and the
low reserve tranche for 2010. The
Regulation D amendments set the
amount of total reservable liabilities of
each depository institution that is
subject to a zero percent reserve
requirement in 2010 at $10.7 million, up
from $10.3 million in 2009. This
amount is known as the reserve
requirement exemption amount. The
Regulation D amendments also set the
amount of net transaction accounts at
each depository institution that is
subject to a three percent reserve
requirement in 2010 at $55.2 million, up
from $44.4 million in 2009. This
amount is known as the low reserve
tranche. The adjustments to both of
these amounts are derived using
statutory formulas specified in the
Federal Reserve Act. The Board is also
announcing changes in two other
amounts, the nonexempt deposit cutoff
level and the reduced reporting limit,
that are used to determine the frequency
at which depository institutions must
submit deposit reports.

DATES: Effective Date: November 16,
2009.

Compliance Dates: For depository
institutions that report deposit data
weekly, the new low reserve tranche
and reserve requirement exemption
amount will apply to the fourteen-day
reserve computation period that begins
Tuesday, December 1, 2009, and the
corresponding fourteen-day reserve
maintenance period that begins
Thursday, December 31, 2009. For
depository institutions that report
deposit data quarterly, the new low

reserve tranche and reserve requirement
exemption amount will apply to the
seven-day reserve computation period
that begins Tuesday, December 15,
2009, and the corresponding seven-day
reserve maintenance period that begins
Thursday, January 14, 2010. For all
depository institutions, these new
values of the nonexempt deposit cutoff
level, the reserve requirement
exemption amount, and the reduced
reporting limit will be used to
determine the frequency at which a
depository institution submits deposit
reports effective in either June or
September 2010.

FOR FURTHER INFORMATION CONTACT:
Sophia Allison, Senior Counsel (202/
452-3565), Legal Division, or Mary-
Frances Styczynski, Financial Analyst
(202/452-3303), Division of Monetary
Affairs; for users of
Telecommunications Device for the Deaf
(TDD) only, contact (202/263—4869);
Board of Governors of the Federal
Reserve System, 20th and C Streets,
NW., Washington, DC 20551.
SUPPLEMENTARY INFORMATION: Section
19(b)(2) of the Federal Reserve Act (12
U.S.C. 461(b)(2)) requires each
depository institution to maintain
reserves against its transaction accounts
and nonpersonal time deposits, as
prescribed by Board regulations, for the
purpose of implementing monetary
policy. Section 11(a)(2) of the Federal
Reserve Act (12 U.S.C. 248(a)(2))
authorizes the Board to require reports
of liabilities and assets from depository
institutions to enable the Board to
conduct monetary policy. The Board’s
actions with respect to each of these
provisions are discussed in turn below.

1. Reserve Requirements

Pursuant to section 19(b) of the
Federal Reserve Act (Act), transaction
account balances maintained at each
depository institution are subject to
reserve requirement ratios of zero, three,
or ten percent. Section 19(b)(11)(A) of
the Act (12 U.S.C. 461(b)(11)(A))
provides that a zero percent reserve
requirement shall apply at each
depository institution to total reservable
liabilities that do not exceed a certain
amount, known as the reserve
requirement exemption amount. Section
19(b)(11)(B) provides that, before
December 31 of each year, the Board
shall issue a regulation adjusting the
reserve requirement exemption amount
for the next calendar year if total
reservable liabilities held at all
depository institutions increase from
one year to the next. No adjustment is
made to the reserve requirement
exemption amount if total reservable
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liabilities held at all depository
institutions should decrease during the
applicable time period. The Act requires
the percentage increase in the reserve
requirement exemption amount to be 80
percent of the increase in total
reservable liabilities of all depository
institutions over the one-year period
that ends on the June 30 prior to the
adjustment.

Total reservable liabilities of all
depository institutions increased 5.0
percent (from $4,770 billion to $5,011
billion) between June 30, 2008, and June
30, 2009. Accordingly, the Board is
amending Regulation D to increase the
reserve requirement exemption amount
by $0.4 million, from $10.3 million for
2009 to $10.7 million for 2010.1

Pursuant to Section 19(b)(2) of the Act
(12 U.S.C. 461(b)(2)), transaction
account balances maintained at each
depository institution over the reserve
requirement exemption amount and up
to a certain amount, known as the low
reserve tranche, are subject to a three
percent reserve requirement.
Transaction account balances over the
low reserve tranche are subject to a ten
percent reserve requirement. Section
19(b)(2) also provides that, before
December 31 of each year, the Board
shall issue a regulation adjusting the
low reserve tranche for the next
calendar year. The Act requires the
adjustment in the low reserve tranche to
be 80 percent of the percentage increase
or decrease in total transaction accounts
of all depository institutions over the
one-year period that ends on the June 30
prior to the adjustment.

Net transaction accounts of all
depository institutions increased 31.0
percent (from $665 billion to $868
billion) between June 30, 2008 and June
30, 2009. Accordingly, the Board is
amending Regulation D to increase the
low reserve tranche for net transaction
accounts by $10.8 million, from $44.4
million for 2009 to $55.2 million for
2010.

For depository institutions that file
deposit reports weekly, the new low
reserve tranche and reserve requirement
exemption amount will be effective for
the fourteen-day reserve computation
period beginning Tuesday, December 1,
2009, and for the corresponding
fourteen-day reserve maintenance
period beginning Thursday, December
31, 2009. For depository institutions
that report quarterly, the new low
reserve tranche and reserve requirement
exemption amount will be effective for

1 Consistent with Board practice, the low reserve
tranche and reserve requirement exemption
amounts have been rounded to the nearest $0.1
million.

the seven-day reserve computation
period beginning Tuesday, December
15, 2009, and for the corresponding
seven-day reserve maintenance period
beginning Thursday, January 14, 2010.

2. Deposit Reports

Section 11(b)(2) of the Federal
Reserve Act authorizes the Board to
require depository institutions to file
reports of their liabilities and assets as
the Board may determine to be
necessary or desirable to enable it to
discharge its responsibility to monitor
and control the monetary and credit
aggregates. The Board screens
depository institutions each year and
assigns them to one of four deposit
reporting panels (weekly reporters,
quarterly reporters, annual reporters, or
nonreporters). The panel assignment for
annual reporters is effective in June of
the screening year; the panel assignment
for weekly and quarterly reporters is
effective in September of the screening
year.

In order to ease reporting burden, the
Board permits smaller depository
institutions to submit deposit reports
less frequently than larger depository
institutions. The Board permits
depository institutions with net
transaction accounts above the reserve
requirement exemption amount but total
transaction accounts, savings deposits,
and small time deposits below a
specified level (the “nonexempt deposit
cutoff”’) to report deposit data quarterly.
Depository institutions with net
transaction accounts above the reserve
requirement exemption amount but
with total transaction accounts, savings
deposits, and small time deposits above
the nonexempt deposit cutoff are
required to report deposit data weekly.
The Board requires certain large
depository institutions to report weekly
regardless of the level of their net
transaction accounts if the depository
institution’s total transaction accounts,
savings deposits, and small time
deposits exceeds a specified level (the
“reduced reporting limit”’). The
nonexempt deposit cutoff level and the
reduced reporting limit are adjusted
annually, by an amount equal to 80
percent of the increase, if any, in total
transaction accounts, savings deposits,
and small time deposits of all
depository institutions over the one-year
period that ends on the June 30 prior to
the adjustment.

From June 30, 2008 to June 30, 2009,
total transaction accounts, savings
deposits, and small time deposits at all
depository institutions increased 10
percent (from $6,461 billion to $7,126
billion). Accordingly, the Board is
increasing the nonexempt deposit cutoff

level to $243.1 million for 2010. The
Board is also increasing the reduced
reporting limit to $1.362 billion for
2010.2

Beginning in 2010, the boundaries of
the four deposit reporting panels will be
defined as follows. Those depository
institutions with net transaction
accounts over $10.7 million (the reserve
requirement exemption amount) or with
total transaction accounts, savings
deposits, and small time deposits
greater than or equal to $1.362 billion
(the reduced reporting limit) are subject
to detailed reporting, and must file a
Report of Transaction Accounts, Other
Deposits and Vault Cash (FR 2900
report) either weekly or quarterly. Of
this group, those with total transaction
accounts, savings deposits, and small
time deposits greater than or equal to
$243.1 million (the nonexempt deposit
cutoff level) are required to file the FR
2900 report each week, while those with
total transaction accounts, savings
deposits, and small time deposits less
than $243.1 million are required to file
the FR 2900 report each quarter. Those
depository institutions with net
transaction accounts less than or equal
to $10.7 million (the reserve
requirement exemption amount) and
with total transaction accounts, savings
deposits, and small time deposits less
than $1.362 billion (the reduced
reporting limit) are eligible for reduced
reporting, and must either file a deposit
report annually or not at all. Of this
group, those with total deposits greater
than $10.7 million (but with total
transaction accounts, savings deposits,
and small time deposits less than $1.362
billion) are required to file the Annual
Report of Deposits and Reservable
Liabilities (FR 2910a) report annually,
while those with total deposits less than
or equal to $10.7 million are not
required to file a deposit report. A
depository institution that adjusts
reported values on its FR 2910a report
in order to qualify for reduced reporting
will be shifted to an FR 2900 reporting
panel.

Notice and Regulatory Flexibility Act.
The provisions of 5 U.S.C. 553(b)
relating to notice of proposed
rulemaking have not been followed in
connection with the adoption of these
amendments. The amendments involve
expected, ministerial adjustments
prescribed by statute and by the Board’s
policy concerning reporting practices.
The adjustments in the reserve
requirement exemption amount, the low

2 Consistent with Board practice, the nonexempt
deposit cutoff level has been rounded to the nearest
$0.1 million, and the reduced reporting limit has
been rounded to the nearest $1 million.



Federal Register/Vol. 74, No. 198/ Thursday, October 15, 2009/Rules and Regulations

52875

reserve tranche, the nonexempt deposit
cutoff level, and the reduced reporting
limit serve to reduce regulatory burdens
on depository institutions. Accordingly,
the Board finds good cause for
determining, and so determines, that
notice in accordance with 5 U.S.C.
553(b) is unnecessary. Consequently,
the provisions of the Regulatory
Flexibility Act, 5 U.S.C. 601, do not
apply to these amendments.

List of Subjects in 12 CFR Part 204

Banks, banking, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, the Board is amending 12
CFR part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

m 1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

m 2. Section 204.4(f) is revised to read as
follows:

§204.4 Computation of required reserves.
* * * * *

(f) For all depository institutions,
Edge and Agreement corporations, and
United States branches and agencies of
foreign banks, required reserves are
computed by applying the reserve
requirement ratios below to net
transaction accounts, nonpersonal time
deposits, and Eurocurrency liabilities of
the institution during the computation
period.

Reservable liability

Reserve requirement ratio

NET TRANSACTION ACCOUNTS:

$0 to reserve requirement exemption amount ($10.7 million)
Over reserve requirement exemption amount ($10.7 million) and up to low reserve tranche

lion).
Over low reserve tranche ($55.2 million)

NONPErsoNal tIME AEPOSIES ......iiiiiiiiiiitii ittt sae e bt e st e bt e sar e e neeenneennneenne
EUroCUIreNnCY lIAbIlItIES .........eeeiieiieiiii ettt ettt e e bt e e e s be e e eabe e e e snse e e e nnreeeenneeeeannee

0 percent of amount.
3 percent of amount.

$1,335,000 plus 10 percent of
amount over $55.2 million.

0 percent.

0 percent.

By order of the Board of Governors of the
Federal Reserve System, October 9, 2009.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E9—-24767 Filed 10-14—09; 8:45 am]|
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 229
[Regulation CC; Docket No. R—1372]

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; technical
amendment.

SUMMARY: The Board of Governors
(Board) is amending the routing number
guide to next-day availability checks
and local checks in Regulation CC to
delete the reference to the head office of
the Federal Reserve Bank of Dallas and
to reassign the Federal Reserve routing
symbols currently listed under that
office to the head office of the Federal
Reserve Bank of Cleveland. The Board is
also amending the routing number guide
to delete the reference to the Los
Angeles branch office of the Federal
Reserve Bank of San Francisco and to
reassign the routing symbols currently
listed under that office to the head office
of the Federal Reserve Bank of
Cleveland. These amendments reflect
the restructuring of check-processing
operations within the Federal Reserve
System. The Board is also providing

advance notice about anticipated future
amendments in connection with the
Reserve Banks’ restructuring such that
by early next year there will only be a
single check-processing region for
purposes of Regulation CC. Accordingly,
at that time there will no longer be any
checks that would be considered
nonlocal.

DATES: The amendments to appendix A
to part 229 in amendatory instruction 2
are effective October 17, 2009.

The amendments to appendix A to
part 229 in amendatory instruction 3 are
effective November 14, 2009.

FOR FURTHER INFORMATION CONTACT:
Jeffrey S. H. Yeganeh, Financial Services
Manager (202/728-5801), or Joseph P.
Baressi, Financial Services Project
Leader (202/452—-3959), Division of
Reserve Bank Operations and Payment
Systems; or Dena L. Milligan, Attorney
(202/452-3900), Legal Division. For
users of Telecommunications Devices
for the Deaf (TDD) only, contact 202/
263—-4869.

SUPPLEMENTARY INFORMATION:

Background

Regulation CC establishes the
maximum period a depositary bank may
wait between receiving a deposit and
making the deposited funds available
for withdrawal.® A depositary bank
generally must provide faster
availability for funds deposited by a
“local check” than by a “nonlocal

1For purposes of Regulation CC, the term ‘“‘bank”
refers to any depository institution, including
commercial banks, savings institutions, and credit
unions.

check.” A check is considered local if it
is payable by or at or through a bank
located in the same Federal Reserve
check-processing region as the
depositary bank.

Appendix A to Regulation CC
contains a routing number guide that
assists banks in identifying local and
nonlocal banks and thereby determining
the maximum permissible hold periods
for most deposited checks. The
appendix includes a list of each Federal
Reserve check-processing office and the
first four digits of the routing number,
known as the Federal Reserve routing
symbol, of each bank that is served by
that office for check-processing
purposes. Banks whose Federal Reserve
routing symbols are grouped under the
same office are in the same check-
processing region and thus are local to
one another.

Final Amendments to Appendix A

On October 17, 2009, the Reserve
Banks will transfer the check-processing
operations of the head office of the
Federal Reserve Bank of Dallas to the
head office of the Federal Reserve Bank
of Cleveland. On November 14, 2009,
the Reserve Banks will transfer the
check-processing operations of the Los
Angeles branch office of the Federal
Reserve Bank of San Francisco to the
head office of the Federal Reserve Bank
of Cleveland. As a result of these
changes, some checks that are drawn on
and deposited at banks located in the
Dallas, Los Angeles, and Cleveland
check-processing regions and that
currently are nonlocal checks will
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become local checks subject to faster
availability schedules. To assist banks
in identifying local and nonlocal checks
and making funds availability decisions,
the Board is amending the lists of
routing symbols in appendix A
associated with the Federal Reserve
Banks of Dallas, San Francisco, and
Cleveland to reflect the transfer of
check-processing operations from the
Dallas head office and the Los Angeles
branch office to the head office of the
Federal Reserve Bank of Cleveland. To
coincide with the effective date of the
underlying check-processing changes,
the amendments to appendix A are
effective October 17 and November 14,
2009, respectively. The Board is
providing notice of the amendments at
this time to give affected banks ample
time to make any needed processing
changes. Early notice also will enable
affected banks to amend their
availability schedules and related
disclosures if necessary and provide
their customers with notice of these
changes.2

Information About Anticipated Future
Changes to Regulation CC

The Federal Reserve Banks initially
announced in November 2008 that
decreases in check volume necessitated
transition to a single paper-check-
processing site in order to comply with
the cost recovery provisions of the
Monetary Control Act.3 On July 31,
2009, the Reserve Banks reaffirmed that
decreasing check-processing volume
was likely to necessitate the transition
to a single check-processing center by
the first quarter of 2010.# The Reserve
Banks are taking these steps in response
to the continued nationwide decline in
check usage, as well as the rapidly
increasing use of electronic check-
clearing methods, and to meet the cost
recovery requirements of the Monetary
Control Act of 1980. For the information
and planning needs of banks, the Board
is today providing notice that, assuming
check volumes continue to evolve in
line with the Reserve Banks’
expectations, the Reserve Banks intend
to change their check-processing
infrastructure such that by early next
year there will be only a single check-
processing region for purposes of
Regulation CC. Accordingly, at that time

2 Section 229.18(e) of Regulation CC requires that
banks notify account holders who are consumers
within 30 days after implementing a change that
improves the availability of funds.

3 See http://www.frbservices.org/files/
communications/pdf/check/

110608 restructure_announcement.pdf.

4 See http://www.frbservices.org/files/
communications/pdf/check/

073109 check restructure_acceleration.pdyf.

there will no longer be any checks that
would be considered nonlocal.

Administrative Procedure Act

The public comment requirements of
section 553(b) of the Administrative
Procedure Act do not apply to these
amendments to Appendix A of
Regulation CC because the amendments
involve matters of agency organization.
The Monetary Control Act requires cost
recovery for Federal Reserve Bank
priced services over the long term,
which from time to time necessitates
changes in the internal organization of
Reserve Bank services in order to meet
the statutory mandate. The rapid
decline in paper check volumes,
generally, and the decline in paper
checks sent to the Reserve Banks for
collection have significantly reduced
the need for Federal Reserve check-
processing locations and the ability of
Reserve Banks to recover the costs of
maintaining those locations. In order to
achieve the Monetary Control Act
requirement of long-run full cost
recovery, the Reserve Banks have
adjusted their check service
infrastructure to reduce the number of
check-processing regions. In light of the
fact that the Reserve Banks are receiving
a high percentage of checks
electronically, the consolidation of
check processing centers and the
accompanying amendments to
Appendix A of Regulation CC are
required by law. As a result of the
consolidation of Federal Reserve check-
processing offices, amendments to
Appendix A are necessary because the
statutory and regulatory terms “‘local”
and “nonlocal” are defined in terms of
“‘check-processing regions”’—the
geographic areas served by a Federal
Reserve check-processing office.

In addition, the Board finds, in
accordance with APA section 553(d),
good cause for making the amendments
to Appendix A relating to the transfer of
check-processing operations from Dallas
to Cleveland effective without 30 days
advance publication. On August 14,
2009, the Federal Reserve Banks, by
letter, informed depository institutions
within Dallas’s check-processing region
of the October 17 transfer of check-
processing operations from Dallas to
Cleveland. That letter was then
published on the Federal Reserve
Financial Services’ Web site.
Accordingly, the affected depository
institutions are aware of and making
preparations for the transfer of paper
check-processing operations from Dallas
to Cleveland.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
has reviewed the final rule under
authority delegated to the Board by the
Office of Management and Budget. The
technical amendments to Appendix A of
Regulation CC will delete the references
to the head office of the Federal Reserve
Bank of Dallas and the Los Angeles
branch office of the Federal Reserve
Bank of San Francisco and reassign the
routing symbols listed under those
offices to the head office of the Federal
Reserve Bank of Cleveland. The
depository institutions that are located
in the affected check-processing regions
and that include the routing numbers in
their disclosure statements would be
required to notify customers of the
resulting change in availability under
§229.18(e). However, the Board believes
that all procedures for notifying
customers of any change in funds
availability are in place, and therefore,
the Board anticipates that no additional
burden will be imposed as a result of
this rulemaking.

List of Subjects in 12 CFR Part 229

Banks, Banking, Reporting and
recordkeeping requirements.

Authority and Issuance

m For the reasons set forth in the
preamble, the Board is amending 12
CFR part 229 to read as follows:

PART 229—AVAILABILITY OF FUNDS
AND COLLECTION OF CHECKS
(REGULATION CC)

m 1. The authority citation for part 229
continues to read as follows:

Authority: 12 U.S.C. 4001-4010, 12 U.S.C.
5001-5018.

m 2. Effective October 17, 2009, the
Fourth and Eleventh District routing
symbol lists in appendix A are amended
by removing the headings and listings
for the Eleventh Federal Reserve District
and revising the listings for the Fourth
Federal Reserve District to read as
follows:

APPENDIX A To Part 229—Routing
Number Guide To Next-Day
Availability Checks and Local Checks

* * * * *

Fourth Federal Reserve District
[Federal Reserve Bank of Cleveland]

Head Office

0220-2220
0223-2223
0410-2410
0412-2412
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0420-2420
0421-2421
0422-2422
0423-2423
0430-2430
0432-2432
0433-2433
0434-2434
0440-2440
0441-2441
0442-2442
0515-2515
0519-2519
0710-2710
0711-2711
0712-2712
0719-2719
0720-2720
0724-2724
0730-2730
0739-2739
0740-2740
0749-2749
0750-2750
0759-2759
0813-2813
0830-2830
0839-2839
0863-2863
0910-2910
0911-2911
0912-2912
0913-2913
0914-2914
0915-2915
0918-2918
0919-2919
0920-2920
0921-2921
0929-2929
0960-2960
1010-3010
1011-3011
1012-3012
1019-3019
1020-3020
1021-3021
1022-3022
1023-3023
1030-3030
1031-3031
1039-3039
1040-3040
1041-3041
1049-3049
1070-3070
1110-3110
1111-3111
1113-3113
1119-3119
1120-3120
1122-3122
1123-3123
1130-3130
1131-3131
1140-3140
1149-3149
1163-3163

* * * * *

m 3. Effective November 14, 2009, the
Fourth and Twelfth District routing
symbol lists in appendix A are amended
by removing the headings and listings
for the Twelfth Federal Reserve District
and revising the listings for the Fourth

Federal Reserve District to read as
follows:

APPENDIX A TO PART 229—
ROUTING NUMBER GUIDE TO NEXT-
DAY AVAILABILITY CHECKS AND
LOCAL CHECKS

* * * * *

Fourth Federal Reserve District
[Federal Reserve Bank of Cleveland]

Head Office

0220-2220
0223-2223
0410-2410
0412-2412
0420-2420
0421-2421
0422-2422
0423-2423
0430-2430
0432-2432
0433-2433
0434-2434
0440-2440
0441-2441
0442-2442
0515-2515
0519-2519
0710-2710
0711-2711
0712-2712
0719-2719
0720-2720
0724-2724
0730-2730
0739-2739
0740-2740
0749-2749
0750-2750
0759-2759
0813-2813
0830-2830
0839-2839
0863—-2863
0910-2910
0911-2911
0912-2912
0913-2913
0914-2914
0915-2915
0918-2918
0919-2919
0920-2920
0921-2921
0929-2929
0960-2960
1010-3010
1011-3011
1012-3012
1019-3019
1020-3020
1021-3021
1022-3022
1023-3023
1030-3030
1031-3031
1039-3039
1040-3040
1041-3041
1049-3049
1070-3070
1110-3110
1111-3111

1113-3113
1119-3119
1120-3120
1122-3122
1123-3123
1130-3130
1131-3131
1140-3140
1149-3149
1163-3163
1210-3210
1211-3211
1212-3212
1213-3213
1220-3220
1221-3221
1222-3222
1223-3223
1224-3224
1230-3230
1231-3231
1232-3232
1233-3233
1240-3240
1241-3241
1242-3242
1243-3243
1250-3250
1251-3251
1252-3252
* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, October 8, 2009.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E9—24634 Filed 10-14—09; 8:45 am)]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0909; Directorate
Identifier 2009-NM-172-AD; Amendment
39-16045; AD 2007-23-05 R1]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Model SAAB 2000
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above that would revise
an existing AD. This AD results from
mandatory continuing airworthiness
information (MCAI) originated by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as:
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Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, * * * Special Federal Aviation
Regulation 88 (SFAR88) * * * required a
safety review of the aircraft Fuel Tank
System * * *,

* * * * *

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that
have been shown to have failure mode(s)
associated with an ‘unsafe condition” * * *.
These are identified in Failure Conditions for
which an unacceptable probability of ignition
risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
October 30, 2009.

On December 11, 2007 (72 FR 62564,
November 6, 2007), the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in the AD.

We must receive comments on this
AD by November 30, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Saab Aircraft AB,
SAAB Aerosystems, SE 581 88,
Linkoping, Sweden; telephone +46 13
18 5591; fax +46 13 18 4874; e-mail
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace

Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Discussion

On October 27, 2007, we issued AD
2007-23-05, Amendment 39-15251 (72
FR 62564, November 6, 2007). That AD
applied to all Saab Model SAAB 2000
airplanes. That AD required revising the
Airworthiness Limitations Section
(ALS) of the Instructions for Continued
Airworthiness.

Critical design configuration control
limitations (CDCCLs) are limitation
requirements to preserve a critical
ignition source prevention feature of the
fuel tank system design that is necessary
to prevent the occurrence of an unsafe
condition. The purpose of a CDCCL is
to provide instruction to retain the
critical ignition source prevention
feature during configuration change that
may be caused by alterations, repairs, or
maintenance actions. A CDCCL is not a
periodic inspection.

Since we issued that AD, we have
determined that it is necessary to clarify
the AD’s intended effect on spare and
on-airplane fuel tank system
components, regarding the use of
maintenance manuals and instructions
for continued airworthiness.

Section 91.403(c) of the Federal
Aviation Regulations (14 CFR 91.403(c))
specifies the following:

No person may operate an aircraft for
which a manufacturer’s maintenance manual
or instructions for continued airworthiness
has been issued that contains an
airworthiness limitation section unless the
mandatory * * * procedures * * * have
been complied with.

Some operators have questioned
whether existing components affected
by the new CDCCLs must be reworked.
We did not intend for the AD to
retroactively require rework of
components that had been maintained
using acceptable methods before the
effective date of the AD. Owners and
operators of the affected airplanes
therefore are not required to rework
affected components identified as
airworthy or installed on the affected
airplanes before the required revisions
of the ALS. But once the CDCCLs are
incorporated into the ALS, future
maintenance actions on components
must be done in accordance with those
CDCCLs.

FAA’s Determination

This product has been approved by
the aviation authority of another

country, and is approved for operation
in the United States.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCALI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a note within the AD.

FAA'’s Justification and Determination
of the Effective Date

This revision merely clarifies the
intended effect on spare and on-airplane
fuel tank system components, and
makes no substantive change to the
AD’s requirements. For this reason, it is
found that notice and opportunity for
prior public comment for this action are
unnecessary, and good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include ‘“Docket No. FAA-2009-0909;
Directorate Identifier 2009-NM—-172—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
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detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing amendment 39-15251 (72 FR
62564, November 6, 2007) and adding
the following new AD:

2007-23-05 R1 Saab AB, Saab
Aerosystems: Amendment 39-16045.

Docket No. FAA—-2009-0909; Directorate
Identifier 2009-NM-172—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 30, 2009.

Affected ADs

(b) This AD revises AD 2007—-23-05.
Applicability

(c) This AD applies to all Saab AB, Saab
Aerosystems Model SAAB 2000 airplanes,
certificated in any category, all serial
numbers.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (g) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Subsequent to accidents involving Fuel
Tank System explosions in flight * * * and
on ground, the FAA published Special
Federal Aviation Regulation 88 (SFAR 88) in
June 2001. SFAR 88 required a safety review
of the aircraft Fuel Tank System to determine
that the design meets the requirements of
FAR (Federal Aviation Regulation) § 25.901
and § 25.981(a) and (b).

A similar regulation has been
recommended by the JAA (Joint Aviation
Authorities) to the European National
Aviation Authorities in JAA letter 04/00/02/
07/03-L024 of 3 February 2003. The review
was requested to be mandated by NAA’s
(National Aviation Authorities) using JAR
(Joint Aviation Regulation) § 25.901(c),
§25.1309.

In August 2005 EASA (European Aviation
Safety Agency) published a policy statement
on the process for developing instructions for
maintenance and inspection of Fuel Tank
System ignition source prevention (EASA D
2005/CPRO, www.easa.eu.int/home/
cert policy statements en.html) that also
included the EASA expectations with regard
to compliance times of the corrective actions
on the unsafe and the not unsafe part of the
harmonised design review results. On a
global scale the TC (type certificate) holders
committed themselves to the EASA
published compliance dates (see EASA
policy statement). The EASA policy
statement has been revised in March 2006:
the date of 31-12-2005 for the unsafe related
actions has now been set at 01-07—-2006.

Fuel Airworthiness Limitations are items
arising from a systems safety analysis that

have been shown to have failure mode(s)
associated with an ‘unsafe condition’ as
defined in FAA’s memo 2003-112-15 ‘SFAR
88—Mandatory Action Decision Criteria’.
These are identified in Failure Conditions for
which an unacceptable probability of ignition
risk could exist if specific tasks and/or
practices are not performed in accordance
with the manufacturers’ requirements.

This EASA Airworthiness Directive
mandates the Fuel System Airworthiness
Limitations (comprising maintenance/
inspection tasks and Critical Design
Configuration Control Limitations (CDCCL))
for the type of aircraft, that resulted from the
design reviews and the JAA recommendation
and EASA policy statement mentioned
above.

The corrective action is revising the
Airworthiness Limitations Section (ALS) of
the Instructions for Continued Airworthiness
to incorporate new limitations for fuel tank
systems.

Restatement of AD 2007-23-05, With No
Changes

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Within 3 months after December 11,
2007 (the effective date of AD 2007—23-05),
revise the ALS of the Instructions for
Continued Airworthiness to incorporate the
maintenance and inspection instructions in
Part 1 of Saab Fuel Airworthiness Limitations
2000 LKS 009032, dated February 14, 2006.
For all tasks identified in Part 1 of Saab Fuel
Airworthiness Limitations 2000 LKS 009032,
dated February 14, 2006, the initial
compliance times start from December 11,
2007, and the repetitive inspections must be
accomplished thereafter at the interval
specified in Part 1 of Saab Fuel
Airworthiness Limitations 2000 LKS 009032,
dated February 14, 2006.

(2) Within 12 months after December 11,
2007, revise the ALS of the Instructions for
Continued Airworthiness to incorporate the
CDCCLs as defined in Part 2 of Saab Fuel
Airworthiness Limitations 2000 LKS 009032,
dated February 14, 2006.

(3) Except as provided by paragraph (g) of
this AD: After accomplishing the actions
specified in paragraphs (f)(1) and (f)(2) of this
AD, no alternative inspection, inspection
intervals, or CDCCLs may be used.

(4) Where Saab Fuel Airworthiness
Limitations 2000 LKS 009032, dated
February 14, 2006, allows for exceptional
short-term extensions, an exception is
acceptable to the FAA if it is approved by the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

New Information:
Explanation of CDCCL Requirements

Note 2: Notwithstanding any other
maintenance or operational requirements,
components that have been identified as
airworthy or installed on the affected
airplanes before the revision of the
airworthiness limitations section (ALS), as
required by paragraph (f) of this AD, do not
need to be reworked in accordance with the
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CDCCLs. However, once the airworthiness
limitations section has been revised, future
maintenance actions on these components
must be done in accordance with the
CDCCLs.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Shahram
Daneshmandi, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2006—
0199, dated July 11, 2006; and Saab Fuel
Airworthiness Limitations 2000 LKS 009032,
dated February 14, 2006; for related
information.

Material Incorporated by Reference

(i) You must use Saab Fuel Airworthiness
Limitations 2000 LKS 009032, dated
February 14, 2006, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
previously approved the incorporation by
reference of this service information on
December 11, 2007 (72 FR 62564, November
6, 2007).

(2) For service information identified in
this AD, contact Saab Aircraft AB, SAAB
Aerosystems, SE 581 88, Linkoping, Sweden;
telephone +46 13 18 5591; fax +46 13 18
4874; e-mail
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal_regulations/
ibr locations.html.

Issued in Renton, Washington, on
September 18, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—24542 Filed 10-14—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 730, 734, 738, 740, 742,
744,772 and 774

[Docket No. 080211163-9110-02]
RIN 0694-AE18
Encryption Simplification Rule: Final

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) published the interim
final rule entitled “Encryption
Simplification” on October 3, 2008 (73
FR 57495). This rule finalizes that rule,
corrects errors published in the October
3, 2008 interim final rule, and resolves
inconsistencies in that rule identified by
the public.

DATES: Effective Dates: This rule is
effective October 15, 2009.

ADDRESSES: Written comments on this
final rule may be sent by e-mail to
publiccomments@bis.doc.gov. Include
“Encryption rule” in the subject line of
the message. Comments may also be
submitted by mail or hand delivery to
Sharron Cook, Office of Exporter
Services, Regulatory Policy Division,
Bureau of Industry and Security,
Department of Commerce, 14th St. &
Pennsylvania Avenue, NW., Room 2705,
Washington, DC 20230, ATTN:
Encryption rule; or by fax to (202) 482—
3355.

FOR FURTHER INFORMATION CONTACT: For
questions of a general nature contact
Sharron Cook, Office of Exporter
Services, Regulatory Policy Division at

(202) 482-2440 or e-mail:
scook@bis.doc.gov.

For questions of a technical nature
contact: The Information Technology
Division, Office of National Security
and Technology Transfer Controls at
202—482-0707 or e-mail: C. Randall
Pratt at cpratt@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

BIS published the interim final rule
entitled “Encryption Simplification” on
October 3, 2008 (73 FR 57495). This rule
removed section 744.9 of the EAR,
which set forth requirements for
authorization from BIS for U.S. persons
to provide technical assistance
(including training) to foreign persons
with the intent to aid a foreign person
in the development or manufacture
outside the United States of encryption
commodities or software that, if of U.S.-
origin, would be “EI” controlled under
ECCNs 5A002 or 5D002. Section 744.9
was added to the EAR in 1996 when
jurisdiction over dual-use encryption
items was transferred from the
Department of State to the Department
of Commerce. However, other parts of
the EAR that referred to section 744.9
were inadvertently not removed.
Therefore, this rule removes these
references in § 730.5(d), § 734.5(c),
§736.2(b)(7)(ii), and § 744.1(a)(1). In
addition, other corrections are made to
harmonize with revisions made in the
“Encryption Simplification” rule
published on October 3, 2008. Some of
the revisions in this rule are the results
of requests for clarification from the
public on the October 3 encryption
simplification rule.

Part 730

The last sentence in paragraph (d) of
section 730.5 is removed, because it
makes reference to technical assistance
in section 744.9, which was removed by
the October 3 encryption simplification
rule.

Part 734

Section 734.4 is amended to revise
paragraphs (b)(1) and (b)(2) in order to
harmonize with the October 3
encryption simplification rule and
corrections thereto. Paragraph (b)(1)(iv)
is added to conform with the
clarifications in this correction by
making it clear that section 740.17(b)(4)
is a separate authorization. Paragraph
(b)(2) is revised to simply state that all
items classified under ECCNs 5A992,
5D992, or 5E992 are eligible for
consideration under the de minimis
rules. Paragraph (c) of section 734.5 is
removed because it refers to technical
assistance in section 744.9, which was
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removed by the October 3 encryption
simplification rule.

Part 736

Paragraph (b)(7)(ii) of section 736.2 is
removed and reserved, because it refers
to technical assistance in section 744.9,
which was removed by the October 3
encryption simplification rule.

Part 738

Paragraph (a)(2)(ii)(B) of section 738.4
is amended by removing a reference to
the mass market review requirements in
section 742.15(b) for 5A992 and 5D992,
and replacing it with an instruction that
the export may be executed under the
No License Required (NLR) principle
unless the License Requirement section
refers the reader to another section of
the EAR. E.g., in ECCN 5A002 the
License Requirement section not only
refers the reader to the Commerce
Country Chart in Supplement No. 1 of
part 738, but it also refers the reader to
section 742.15 of the EAR to determine
license requirements.

Part 740

Section 740.17(b)(1)—(3): paragraph (b)
is changed for clarity, transparency, and
simplification of language authorizing
export after review. Authorization
language to Supplement 3 countries
under the subparagraphs of (b)(1) was
complex and confusing to exporters.
Under the reorganization of License
Exception ENC, there is no need to
exclude exports to countries listed in
Supplement 3 from authorization under
paragraphs (b)(2) and (b)(3). Such
exclusions are removed here. Once a
review has been submitted, Paragraph
(b)(1)(1) is intended to authorize
immediate export to the Supplement 3
countries of all encryption items (except
“cryptanalytic items” to “‘government
end-users”). After the review is
complete, all items except technology
and Open Cryptographic Interfaces
(OCIs) are authorized by paragraphs
(b)(2), (b)(3), or (b)(4). As the language
has been revised, four sets of
authorization language will cover
almost all items authorized for export
and reexport. The four authorizations
will be:

(a) and (b)(1)(i) technology and OCI;

(a) and (b)(2) ENC restricted
commodities and software;

(a) and (b)(3) ENC unrestricted
commodities and software; and

(b)(4) ENC commodities and software as
described.

Prior to the implementation of this final

rule, paragraph (b)(4) authorized

immediate export under (b)(2) or (b)(3)

for source code and key length limited

items. However, with the authorization

under (b)(4), it was no longer clear that
(b)(2) items were not authorized for
immediate export to “government end-
users”’ outside the Supplement 3
countries. The added language
implemented by this rule makes clear
that this continues to be true. Products
that would not be authorized for
permanent export to certain
“government end-users” should not be
authorized for temporary export to those
end-users.

This rule revises section
740.17(b)(1)(i) of the EAR to remove the
phrase “(excluding source code),”
because BIS has received a number of
inquires from the public who are
confused by this phrase appearing in
this paragraph. This paragraph describes
exports and reexports to government
end-users and non-government end-
users located in a country listed in
Supplement No. 3 of section 740.17 of
the EAR that are eligible for License
Exception ENC once a review request is
registered with BIS, including
commodities and software that are
pending review (under section
742.15(b)) for mass market treatment
(ECCNs 5A992.c and 5D992.c).
Encryption source code is not eligible
for such mass market treatment. This is
what the phrase ““(excluding source
code)” refers to. Although this phrase
only refers to software that is pending
review for mass market treatment (under
section 742.15(b)), and thus does not
pertain to any other License Exception
ENC-eligible encryption source code
(e.g., as described in section
740.17(b)(2)(ii)), it has nonetheless
proven confusing and so is being
removed.

This rule revises section 740.17(b)(4)
to fix an incorrect citation and clarify
concerning what is authorized by each
subsection of paragraph (b)(4).
Paragraph (b)(4) should contain specific
authorization language like all other
License Exception ENC paragraphs. The
addition of the introductory sentence
accomplishes this. The second sentence
makes it clear that paragraph (b)(4)(ii)
does not authorize subsequent export
from the United States of the foreign
developed products.

This rule adds text to sections
740.17(b)(4)(ii) and 742.15(b)(2) to
provide clarification to the regulated
community that foreign products
developed with or incorporating U.S.-
origin encryption source code
authorized for export under License
Exception TSU (section 740.13(e)) that
are subject to the EAR are also excluded
from review requirements and that after
a mass market review request is
submitted, there is no waiting period for
export to certain end-users as

authorized by sections 740.17(a) and
740.17(b)(1)(i), or for certain encryption
items as authorized by section
740.17(b)(1)(ii).

This rule also makes slight editorial
corrections to sections 740.9(c)(3),
740.13(d)(2), 740.17(b)(2)(ii) and
740.17(e)(1)1)(C).

Part 742

The second sentence in paragraph
(b)(1) of section 742.15 is revised and
the fourth sentence removed to conform
to the new mandatory SNAP-R
procedures (published August 21, 2008,
effective October 20, 2008, 73 FR 49323)
for submission of review requests.

Supplement No. 6 to part 742
“Guidelines for Submitting Review
Requests for Encryption Items” is
amended by removing the fourth and
fifth sentences of the introductory
paragraph to harmonize with the new
mandatory SNAP-R procedures
(published August 21, 2008, effective
October 20, 2008, 73 FR 49323) for
submission of review requests. This rule
adds text to introductory paragraph (a),
which was inadvertently omitted in the
October 3 rule, explaining that
appropriate technical information must
accompany the review request. This
language was in the introductory
paragraph to Supplement 6 prior to the
October 3 publication. The intent was to
move it to paragraph (a) where it would
be more visible. Instead it was
inadvertently removed. Also, paragraph
(c)(6) is corrected to refer to ECC
(elliptic curve cryptography), as
opposed to ECCN (Export Control
Classification Number).

Part 744

The fifth sentence in paragraph (a)(1)
of section 744.1 of the EAR is removed,
because it refers to section 744.9, which
was removed by the October 3
encryption simplification rule.

Part 772

Exporters have been confused by the
Nota Bene to the “personal area
network” (PAN) definition. This rule
deletes some of the text in that note for
clarity. In one of the deleted sentences,
the words “enterprise” and ““long
range” in the absence of a specific 30
meter range limitation could be read to
include intermediate-range devices.
What is authorized by section
740.17(b)(4)(iii) are certain “PAN” items
with nominal operating ranges not
exceeding 30 meters. This rule deletes
other text where the language could also
be misunderstood to describe items
clearly not eligible for section
740.17(b)(4)(iii) treatment. “PAN”’ items
are not necessarily eligible for section
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740.17(b)(4)(iii). Eliminating the
confusing examples should help the
public understand why a ‘““data capable
wireless telephone”, for example, is not
eligible for section 740.17(b)(4)(iii) self-
classification.

In addition, this rule revises the Nota
Bene for the term ‘“‘ancillary
cryptography” by making editorial
clarifications, as well as adding a
footnote to clarify that for the purpose
of this definition, the term
‘transportation systems’ does not
include any Automatic Identification
System (AIS)/Vessel Traffic Service
(VTS). Secure AIS/VTS and their
maritime applications are not
considered “ancillary cryptography”.

Supplement No. 1 to Part 774—
Commerce Control List

ECCN 5B002 is amended by adding
License Exception ENC to the License
Exception section to clarify that this
ECCN may be considered for License
Exception ENC eligibility.

ECCN 5E002 is amended by adding
License Exception ENC to the License
Exception section to clarify that this
ECCN may be considered for License
Exception ENC eligibility.

ECCN 5E992 is amended by inserting
“according to the General Technology
Note” into the heading to more clearly
define the scope of this ECCN.

Although the Export Administration
Act expired on August 20, 2001, the
President, through Executive Order
13222 of August 17, 2001, 3 CFR, 2001
Comp., p. 783 (2002), as extended by the
Notice of August 13, 2009 (74 Fed. Reg.
41,325 (August 14, 2009)), has
continued the Export Administration
Regulations in effect under the
International Emergency Economic
Powers Act.

Rulemaking Requirements

1. This final correction rule has been
determined to be significant for
purposes of Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This rule
involves two collections of information
subject to the PRA. One of the
collections has been approved by OMB
under control number 0694 0088,
“Multi Purpose Application,” and
carries a burden hour estimate of 58
minutes for a manual or electronic

submission. The other collection has
been approved by OMB under control
number 0694—-0104, “Commercial
Encryption Items Under the Jurisdiction
of the Department of Commerce,” and
carries a burden hour estimate of 7
hours for a manual or electronic
submission. Send comments regarding
these burden estimates or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to Jasmeet Seehra,
OMB Desk Officer, by e-mail at
jseehra@omb.eop.gov or by fax to (202)
395-7285; and to the Office of
Administration, Bureau of Industry and
Security, Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Room 6622, Washington, DC 20230.

3. This rule does not contain policies
with Federalism implications as that
term is defined under Executive Order
13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (5 U.S.C. 553(a)(1)). Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
the Administrative Procedure Act or by
any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable. Therefore, this
correction regulation is issued in final
form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Sharron Cook, Office of
Exporter Services, Bureau of Industry
and Security, Department of Commerce,
14th and Pennsylvania Ave., NW.,
Room 2705, Washington, DC 20230.

List of Subjects
15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Reporting and recordkeeping
requirements, Strategic and critical
materials.

15 CFR Part 734

Administrative practice and
procedure, Exports, Inventions and
patents, Research Science and
technology.

15 CFR Parts 738 and 772
Exports.

15 CFR Part 740

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 742
Exports, Terrorism.
15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Part 774

Exports, Reporting and recordkeeping
requirements.

m Accordingly, parts 730, 734, 738, 740,
742,744,772, and 774 of the Export
Administration Regulations (15 CFR
parts 730—774) are amended as follows:

PART 730—[AMENDED]

m 1. The authority citation for part 730
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 2151 note;
22 U.S.C. 3201 et seq.; 22 U.S.C. 6004; 30
U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; 22 U.S.C. 7201 et seq.;
22 U.S.C. 7210; E.O. 11912, 41 FR 15825, 3
CFR, 1976 Comp., p. 114; E.O. 12002, 42 FR
35623, 3 CFR, 1977 Comp., p. 133; E.O.
12058, 43 FR 20947, 3 CFR, 1978 Comp., p.
179; E.O. 12214, 45 FR 29783, 3 CFR, 1980
Comp., p. 256; E.O. 12851, 58 FR 33181, 3
CFR, 1993 Comp., p. 608; E.O. 12854, 58 FR
36587, 3 CFR, 1993 Comp., p. 179; E.O.
12918, 59 FR 28205, 3 CFR, 1994 Comp., p.
899; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 12947, 60 FR 5079, 3
CFR, 1995 Comp., p. 356; E.O. 12981, 60 FR
62981, 3 CFR, 1995 Comp., p. 419; E.O.
13020, 61 FR 54079, 3 CFR, 1996 Comp., p.
219; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13224, 66 FR 49079, 3 CFR, 2001 Comp., p.
786; E.O. 13338, 69 FR 26751, May 13, 2004;
Notice of August 13, 2009, 74 FR 41,325
(August 14, 2009); November 10, 2008, 73 FR
67097 (November 12, 2008).

§730.5 [Amended]

m 2. Section 730.5 is amended by
removing the last sentence in paragraph

(d).
PART 734—[AMENDED]

m 3. The authority citation for part 734
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12938, 59 FR 59099,
3 CFR, 1994 Comp., p. 950; E.O. 13020, 61
FR 54079, 3 CFR, 1996 Comp., p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
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228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
FR 41,325 (August 14, 2009); November 10,
2008, 73 FR 67097 (November 12, 2008).

m 4. Section 734.4 is amended by:

m a. Revising paragraphs (b)(1)(ii), and
(b)(1)(iii);

m b. Adding a new paragraph (b)(1)(iv);
and

m c. Revising paragraph (b)(2) and the
note to paragraph (b) to read as follows:

§734.4 De Minimis U.S. Content.

* * * * *

(b) * * *

(1) * *x %

(ii) Authorized for License Exception
ENC by BIS after a review pursuant to
§740.17(b)(3) of the EAR;

(iii) Authorized for License Exception
ENC by BIS after a review pursuant to
§740.17(b)(2), and the foreign made
product will not be sent to any
destination in Country Group E:1 in
Supplement No. 1 to part 740 of the
EAR; or

(iv) Authorized for License Exception
ENC pursuant to § 740.17(b)(4).

(2) U.S. origin encryption items
classified under ECCNs 5A992, 5D992,
or 5E992.

Note to paragraph (b): See supplement No.
2 to this part for de minimis calculation
procedures and reporting requirements.

* * * * *

§734.5 [Amended]

m 5. Section 734.5 is amended by
removing paragraph (c).

PART 738—[AMENDED]

m 6. The authority citation for part 738
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c; 22 U.S.C. 3201 et
seq.; 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 46 U.S.C. app. 466¢; 50 U.S.C. app. 5;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
FR 41,325 (August 14, 2009).

m 7. Section 738.4 is amended by
revising paragraph (a)(2)(ii)(B) to read as
follows:

§738.4 Determining whether a license is
required.

(a) * x %

(2) * *x %

(11) * K %

(B) If no, a license is not required
based on the particular Reason for
Control and destination. Provided that
General Prohibitions Four through Ten
do not apply to your proposed

transaction and the License
Requirement section does not refer you
to any other part of the EAR to
determine license requirements. For
example, any applicable review
requirements described in § 742.15(b) of
the EAR must be met for certain mass
market encryption items to effect your
shipment using the symbol “NLR.”
Proceed to parts 758 and 762 of the EAR
for information on export clearance
procedures and recordkeeping
requirements. Note that although you
may stop after determining a license is
required based on the first Reason for
Control, it is best to work through each
applicable Reason for Control. A full
analysis of every possible licensing
requirement based on each applicable
Reason for Control is required to
determine the most advantageous
License Exception available for your
particular transaction and, if a license is
required, ascertain the scope of review
conducted by BIS on your license

application.
* * * * *

PART 740—[AMENDED]

m 8. The authority citation for part 740
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 7201 et seq.;
E.O. 13026, 61 FR 58767, 3 CFR, 1996 Comp.,
p- 228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
Fed. Reg. 41325 (August 14, 2009).

§740.9 [Amended]

m 9. Section 740.9 is amended by
revising the citation ““742.15(b)(2)” to
read “742.15(b)” in paragraph (c)(3).
m 10. Section 740.13 is amended by
revising the last two sentences of
paragraph (d)(2) to read as follows:

§740.13 Technology and Software—
Unrestricted (TSU).

* * * * *
(d) EE
(2) Exclusions. * * * (Once such

mass market encryption software has
been reviewed by BIS and released from
“EI” and “NS” controls pursuant to
§742.15(b) of the EAR, it is controlled
under ECCN 5D992.c and is thus
outside the scope of License Exception
TSU.) See §742.15(b) of the EAR for
exports and reexports of mass market
encryption products controlled under
ECCN 5D992.c.

* * * * *

m 11. Section 740.17 is amended by:

m a. Removing the phrase “(excluding
source code)” from paragraph (b)(1)(i);
m b. Revising paragraph (b)(1)(ii);

m c. Revising the introductory paragraph
to (b)(2);

m d. Removing the phrase “encryption
source code that is not otherwise
eligible” and adding the phrase
“encryption source code is not
otherwise eligible” in its place in
paragraph (b)(2)(ii);
m e. Removing the phrase “Supplement
No. 3 to this part or” in paragraph (b)(3);
m f. Adding a new first sentence to
paragraph (b)(4) introductory text;
m g. Revising paragraph (b)(4)(ii); and
m h. Adding a comma after “open
cryptographic interface”, and removing
the phrase “exported to a foreign
developer” and adding the phrase “to a
foreign developer” in its place in
paragraph (e)(1)(i)(C).

The revisions and additions read as
follows:

§740.17 Encryption Commodities,
Software and Technology (ENC).

* * * * *

* *x %
CEES

(ii) Export and reexport to countries
not listed in Supplement No. 3 of this
part. License Exception ENC authorizes
the export and reexport of the following
commodities and software (except
certain exports and reexports to
“government end-users” as further
described in paragraph (b)(2) of this
section, or any “‘open cryptographic
interface” item):

* * * * *

(2) Review required with 30 day wait
(non-‘“‘government end-users” only).
Thirty (30) days after your review
request is registered with BIS in
accordance with paragraph (d) of this
section and subject to the reporting
requirements in paragraph (e) of this
section, License Exception ENC
authorizes the export or reexport of the
following commodities and software to
“government end-users” located or
headquartered in a country listed in
Supplement 3 to this part, and also to
non-“government end-users” located in
a country not listed in Country Group
E:1 of Supplement No. 1 to part 740 of
the EAR:

* * * * *

(4) Items excluded from review
requirements. License Exception ENC
authorizes the export and reexport of
the commodities and software described
in this paragraph (b)(4) without review
(for encryption reasons) by BIS, except
that paragraph (b)(4)(ii) of this section
does not authorize exports from the
United States of foreign products
developed with or incorporating U.S.-
origin encryption source code,
components, or toolkits.

* * * * *

(i) Foreign products developed with

or incorporating U.S.-origin encryption
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source code, components, or toolkits.
Foreign products developed with or
incorporating U.S.-origin encryption
source code, components or toolkits that
are subject to the EAR, provided that the
U.S.-origin encryption items have
previously been reviewed and
authorized by BIS (or else authorized for
export under License Exception TSU
upon meeting the notification
requirements of section 740.13(e) of the
EAR, without need for further review)
and the cryptographic functionality has
not been changed. Such products
include foreign-developed products that
are designed to operate with U.S.
products through a cryptographic

interface.
* * * * *

PART 742—[AMENDED]

m 12. The authority citation for part 742
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; Sec 1503, Pub. L. 108-11, 117
Stat. 559; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Presidential Determination
2003-23 of May 7, 2003, 68 FR 26459, May
16, 2003; Notice of August 13, 2009, 74 Fed.
Reg. 41,325 (August 14, 2009); November 10,
2008, 73 FR 67097 (November 12, 2008).

m 13. Section 742.15 is amended by:

m a. Revising the second sentence and

removing the fourth sentence in

paragraph (b)(1); and

m b. Adding a Note in parentheses after

the first sentence in paragraph (b)(2).
The revision and addition read as

follows:

§742.15 Encryption items.
* * * * *

(b) * % %

(1) Procedures for requesting review.
* * * Review requests must be
submitted to BIS in accordance with
§§748.1 and 748.3 of the EAR. See
paragraph (r) of Supplement No. 2 to
part 748 of the EAR for special
instructions about this submission.
Submissions to the ENC Encryption
Request Coordinator should be directed
to the mailing address indicated in
§740.17(e)(1)(ii) of the EAR. BIS will
notify you if there are any questions
concerning your request for review (e.g.,
because of missing or incompatible
support documentation). * * *

(2) Action by BIS. * * * (Note that
once a mass market review request is
submitted, there is no waiting period for
export or reexport under License

Exception ENC to certain end users as
authorized by §§ 740.17(a) and (b)(1)(),
or for certain items as authorized by
§740.17(b)(1)(ii), while the mass market
request is pending review with BIS.)

* x %

* * * * *

m 14. Supplement No. 6 to part 742 is
amended by:
m a. Revising the introductory text;
m b. Adding paragraph (a) introductory
text; and
m c. Revising the acronym “ECCN”’ to
read “ECC” in paragraph (c)(6).

The revision and addition read as
follows:

Supplement No. 6 to Part 742—
Guidelines for Submitting Review
Requests for Encryption Items

Review requests for encryption items must
include all of the documentation described in
this supplement and be submitted to BIS in
accordance with §§748.1 and 748.3 of the
EAR. To ensure that your review request is
properly routed, insert the phrase ‘“Mass
market encryption”, “License Exception
ENC” or “Other Encryption” (whichever is
applicable) in Block 9 (Special Purpose) of
the application form and place an “X” in the
box marked “Classification Request” in Block
5 (Type of Application)—Block 5 does not
provide a separate item to check for the
submission of encryption review requests.
Failure to properly complete these items may
delay consideration of your review request.

In addition, you must send a copy of your
review request and all support documents to:
Attn: ENC Encryption Request Coordinator,
9800 Savage Road, Suite 6940, Fort Meade,
MD 20755-6000.

If you intend to rely on the 30 day
registration provisions of the regulations,
express mail certification of these documents
is needed.

(a) For all review requests of encryption
items, you must provide brochures or other
documentation or specifications related to
the technology, commodity or software,
relevant product descriptions, architecture
specifications, and as necessary for the
technical review, source code. In addition,
you must provide the following information
in a cover letter accompanying your review
request:

* * * * *

PART 744—[AMENDED]

m 15. The authority citation for part 744
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 3201 et seq.;
42 U.S.C. 2139a; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 12058, 43 FR 20947, 3 CFR,
1978 Comp., p. 179; E.O. 12851, 58 FR 33181,
3 CFR, 1993 Comp., p. 608; E.O. 12938, 59
FR 59099, 3 CFR, 1994 Comp., p. 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; E.O. 13099, 63 FR 45167, 3
CFR, 1998 Comp., p. 208; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.

13224, 66 FR 49079, 3 CFR, 2001 Comp., p-
786; Notice of August 13, 2009, 74 FR 41,325
(August 14, 2009); November 10, 2008, 73 FR
67097 (November 12, 2008).

§744.1 [Amended]

m 16. Section 744.1 is amended by
removing the fifth sentence in paragraph

(a)(2).
PART 772—[AMENDED]

m 17. The authority citation for part 772
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
13, 2009, 74 FR 41,325 (August 14, 2009).

m 18. In section 772.1 the definition for
“ancillary cryptography” is amended by
revising the Nota Bene (N.B.) and the
definition for “personal area network”
is amended by revising the Nota Bene to
read as follows:

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).

“Ancillary cryptography”. * * *

N.B. Examples of commodities and
software that perform “‘ancillary
cryptography” are items specially designed
and limited to: Piracy and theft prevention
for software, music, etc.; games and gaming;
household utilities and appliances; printing,
reproduction, imaging and video recording or
playback (but not videoconferencing);
business process modeling and automation
(e.g., supply chain management, inventory,
scheduling and delivery); industrial,
manufacturing or mechanical systems
(including robotics, other factory or heavy
equipment, and facilities systems controllers,
such as fire alarms and HVAC); automotive,
aviation and other transportation systems.?
Commodities and software included in this
description are not limited to wireless
communication and are not limited by range
or key length.

* * * * *
‘“Personal area network”. * * *

N.B. “Personal area network” items
include but are not limited to items designed
to comply with the Institute of Electrical and
Electronic Engineers (IEEE) 802.15.1
standard, class 2 (10 meters) and class 3 (1
meter), but not class 1 (100 meters) items.
IEEE 802.15.1 class 2 and class 3 devices
include hands-free headsets, wireless mice,
keyboards and printers, bar code scanners
and game console wireless controllers, as
well as devices or software for transfer of
files between devices using Object Exchange
(OBEX).

* * * * *

1For the purpose of this definition, the term
“transportation systems’’ does not include any
Automatic Identification System (AIS)/Vessel
Traffic Service (VTS). Secure AIS/VTS and their
maritime applications are not considered “ancillary
cryptography”.
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PART 774—[AMENDED]

m 19. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 22 U.S.C. 287c, 22 U.S.C. 3201 et
seq., 22 U.S.C. 6004; 30 U.S.C. 185(s), 185(u);
42 U.S.C. 2139a; 42 U.S.C. 6212; 43 U.S.C.
1354; 46 U.S.C. app. 466¢; 50 U.S.C. app. 5;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 13, 2009, 74
FR 41,325 (August 14, 2009).

m 20. In Supplement No. 1 to part 774
(the Commerce Control List), Category 5
Telecommunications and “Information
Security”, Part 2 Information Security,
Export Control Classification Number
(ECCN) 5B002 is amended by revising
the License Exception section to read as
follows:

5B002 Information Security—test,
inspection and “production” equipment.
* * * * *

License Exceptions

LVS: N/A

GBS: N/A

CIV: N/A

ENG: Yes for certain EI controlled
equipment, see § 740.17 of the EAR for
eligibility.

* * * * *

m 21. In Supplement No. 1 to part 774
(the Commerce Control List), Category 5
Telecommunications and ‘‘Information
Security”, Part 2 Information Security,
Export Control Classification Number
(ECCN) 5E002 is amended by revising
the License Exception section to read as
follows:

5E002 ‘‘Technology” according to the
General Technology Note for the
“development”, “production” or ‘“use’” of
equipment controlled by 5A002 or 5B002 or
“software” controlled by 5D002.

* * * * *

License Exceptions

CIV: N/A

TSR: N/A

ENG: Yes for certain EI controlled
technology, see § 740.17 of the EAR for
eligibility.

* * * * *

m 22. In Supplement No. 1 to part 774
(the Commerce Control List), Category 5
Telecommunications and “Information
Security”, Part 2 Information Security,
Export Control Classification Number
(ECCN) 5E992 is amended by revising
the Heading to read as follows:

5E992 ‘Information Security”
“technology”’ according to the General
Technology Note, not controlled by 5E002.

* * * * *

Dated: October 7, 2009.
Matthew S. Borman,

Acting Assistant Secretary for the Bureau of
Industry and Security.

[FR Doc. E9-24697 Filed 10-14-09; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558
[Docket No. FDA-2009-N—-0665]

New Animal Drugs for Use in Animal
Feeds; Monensin; Tylosin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Elanco Animal Health, A Division of Eli
Lilly & Co. The supplemental NADA
revises limitations for liquid Type B
medicated cattle feeds containing
tylosin phosphate.

DATES: This rule is effective October 15,
2009.

FOR FURTHER INFORMATION CONTACT:
Cindy L. Burnsteel, Center for
Veterinary Medicine (HFV—-130), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 240-276—
8341, e-mail:
cindy.burnsteel@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Elanco
Animal Health, A Division of Eli Lilly
& Co., Lilly Corporate Center,
Indianapolis, IN 46285, filed a
supplement to NADA 12—-491 for use of
TYLAN (tylosin phosphate) Type A
medicated article. For liquid Type B
medicated cattle feeds containing
tylosin phosphate, the supplement
removes the presolubilization
instructions previously required for
manufacture and reduces the expiry
from 8 weeks to 31 days. The
supplemental NADA is approved as of
September 8, 2009, and the regulations
in 21 CFR 558.625 are amended to
reflect the approval. In addition, the
limitations for two-way combination
drug medicated liquid feeds containing
tylosin and monensin in 21 CFR
558.355 are amended to reflect the
revised limitations for tylosin liquid
feeds.

Approval of this supplemental NADA
did not require review of additional
safety or effectiveness data or

information. Therefore, a freedom of
information summary is not required.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

m 2.In §558.355, revise paragraph
(f)(3)(ii)(b) to read as follows:

§558.355 Monensin.

(f) * k%
(3) * Kk %
(11) * Kk %

(b) Limitations. Feed only to cattle
being fed in confinement for slaughter.
Feed continuously as sole ration at the
rate of 50 to 480 milligrams of monensin
and 60 to 90 milligrams of tylosin per
head per day. Combination drug liquid
Type B medicated feeds may be used to
manufacture dry Type C medicated
feeds as in § 558.625(c) of this chapter.

* * * * *

§558.625 [Amended]

m 3.In §558.625, remove and reserve
paragraph (c)(2)(i); and in paragraph
(c)(3), remove “8 weeks” and in its
place add “31 days”.

Dated: September 25, 2009.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. E9—24716 Filed 10-14—09; 8:45 am]

BILLING CODE 4160-01-S
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PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4022

Benefits Payable in Terminated Single-
Employer Plans; Interest Assumptions
for Valuing and Paying Benefits

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: Pension Benefit Guaranty
Corporation’s regulation on Benefits
Payable in Terminated Single-Employer
Plans prescribes interest assumptions
for valuing and paying certain benefits
under terminating single-employer
plans. This final rule amends the benefit
payments regulation to adopt interest
assumptions for plans with valuation
dates in November 2009. Interest
assumptions are also published on
PBGC’s Web site (http://www.pbgc.gov).
DATES: Effective November 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Manager, Regulatory
and Policy Division, Legislative and
Regulatory Department, Pension Benefit
Guaranty Corporation, 1200 K Street,
NW., Washington, DC 20005, 202—-326—
4024. (TTY/TDD users may call the
Federal relay service toll-free at 1-800—
877-8339 and ask to be connected to
202-326-4024.)

SUPPLEMENTARY INFORMATION: PBGC’s
regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

These interest assumptions are found
in two PBGC regulations: the regulation
on Benefits Payable in Terminated
Single-Employer Plans (29 CFR part

4022) and the regulation on Allocation
of Assets in Single-Employer Plans (29
CFR part 4044). Assumptions under the
asset allocation regulation are updated
quarterly; assumptions under the benefit
payments regulation are updated
monthly. This final rule updates only
the assumptions under the benefit
payments regulation.

Two sets of interest assumptions are
prescribed under the benefit payments
regulation: (1) A set for PBGC to use to
determine whether a benefit is payable
as a lump sum and to determine lump-
sum amounts to be paid by PBGC (found
in Appendix B to Part 4022), and (2) a
set for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using PBGC'’s historical methodology
(found in Appendix C to Part 4022).

This amendment (1) adds to
Appendix B to Part 4022 the interest
assumptions for PBGC to use for its own
lump-sum payments in plans with
valuation dates during November 2009,
and (2) adds to Appendix C to Part 4022
the interest assumptions for private-
sector pension practitioners to refer to if
they wish to use lump-sum interest rates
determined using PBGC’s historical
methodology for valuation dates during
November 2009.

The interest assumptions that PBGC
will use for its own lump-sum payments
(set forth in Appendix B to part 4022)
will be 2.25 percent for the period
during which a benefit is in pay status
and 4.00 percent during any years
preceding the benefit’s placement in pay
status. In comparison with the interest
assumptions in effect for October 2009,
these interest assumptions represent a
decrease of 0.25 percent in the
immediate annuity rate and are
otherwise unchanged. For private-sector
payments, the interest assumptions (set
forth in Appendix C to part 4022) will
be the same as those used by PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

PBGC has determined that notice and
public comment on this amendment are
impracticable and contrary to the public
interest. This finding is based on the
need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect current
market conditions as accurately as
possible.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during November 2009,
PBGC finds that good cause exists for
making the assumptions set forth in this
amendment effective less than 30 days
after publication.

PBGC has determined that this action
is not a ““significant regulatory action”
under the criteria set forth in Executive
Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects in 29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

m In consideration of the foregoing, 29
CFR part 4022 is amended as follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.
m 2. In appendix B to part 4022, Rate Set
193, as set forth below, is added to the
table.

APPENDIX B TO PART 4022—LUMP
SUM INTEREST RATES FOR PBGC
PAYMENTS

* * * * *

For plans with a

Deferred annuities

: Immediate
Rate set valuation date annuity rate (percent)
On or after Before (percent) i i is n n»
193 11-1-09 12-1-09 2.25 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
193, as set forth below, is added to the
table.

APPENDIX C TO PART 4022—LUMP
SUM INTEREST RATES FOR
PRIVATE-SECTOR PAYMENTS

* * * * *
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193 ’ 11-1-09 ) 12-1-09 ’ 2.25 4.2)0 4.00 ) 4.00 ' 7 ) 8
Issued in Washington, DC, on this 6th day  joe.m.arca@uscg.mil. If you have Regulatory Analyses

of October 2009.
Vincent K. Snowbarger,

Acting Director, Pension Benefit Guaranty
Corporation.

[FR Doc. E9—24732 Filed 10-14—-09; 8:45 am]
BILLING CODE 7709-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2009—-0348]
RIN 1625-AA09

Drawbridge Operation Regulation; East
River, New York City, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
temporarily changed the drawbridge
operating regulations governing the
operation of the Roosevelt Island Bridge,
mile 6.4, across the East River at New
York City, New York. This temporary
final rule allows the Roosevelt Island
Bridge to remain in the closed position
for eleven months to facilitate a major
rehabilitation of the bridge.

DATES: This rule is effective October 15,
2009 through August 31, 2010.
ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2009—
0348 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0348 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Mr. Joe Arca, Project
Officer, First Coast Guard District Bridge
Branch, 212-668-7165,

questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On August 13, 2009, we published a
notice of proposed rulemaking (NPRM)
entitled Drawbridge Operation
Regulation; East River, New York City,
NY, in the Federal Register (74 FR
40802). We received no comments on
the proposed rule. No public meeting
was requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. A delay or cancellation of this
ongoing bridge rehabilitation project is
not in the public interest and would
further disrupt the flow of vehicular and
maritime traffic. The rehabilitation
project is necessary to ensure the
continued safe and reliable operation of
the bridge.

Background and Purpose

The Roosevelt Island Bridge has a
vertical clearance of 40 feet at mean
high water, and 47 feet at mean low
water in the closed position. The
existing drawbridge operating
regulations listed at 33 CFR 117.781,
require the bridge to open on signal if
at least a two hour advance notice is
given.

The bridge owner, New York City
Department of Transportation, has
requested a temporary rule to facilitate
electrical and mechanical rehabilitation
at the Roosevelt Island Bridge.

Under this temporary final rule the
Roosevelt Island Bridge will remain in
the closed position from October 1, 2009
through August 31, 2010. Vessel traffic
may transit the East River utilizing the
alternate route around the other side of
the island.

Discussion of Comments and Changes

The Coast Guard received no
comment letters in response to the
notice of proposed rulemaking. As a
result, no changes have been made to
this temporary final rule.

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This conclusion is based upon
the fact that vessel traffic will still be
able to transit the East River using the
alternate route around the island.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This conclusion is based upon the fact
that vessel traffic will still be able to
transit the East River using the alternate
route round the island.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2. From, October 15, 2009 through
August 31, 2010, § 117.781 is amended
by suspending paragraph (c) and adding
a temporary paragraph (d) to read as
follows:

§117.781 East River.
* * * * *

(d) The draw of the Roosevelt Island
Bridge at mile 6.4, at New York City,
need not open for the passage of vessel
traffic from October 1, 2009 through
August 31, 2010.

Dated: September 28, 2009.

Joseph L. Nimmich,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. E9—24744 Filed 10-14—09; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2009-0814]
RIN 1625-AA09

Drawbridge Operation Regulation;
Atlantic Intracoastal Waterway (AIWW),
Elizabeth River, Southern Branch, VA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the existing drawbridge operation
regulation for the Jordan (S337) Bridge,
at AIWW mile 2.8, across the Elizabeth
River (Southern Branch) in Chesapeake,
VA, because the vertical-lift span has
been removed.

DATES: This rule is effective October 15,
2009.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket USCG-2009—
0814 and are available by going to
http://www.regulations.gov, inserting
USCG-2009-0814 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
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between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Waverly W. Gregory, Jr., Bridge
Administrator, Fifth Coast Guard
District; telephone (757) 398-6222, e-
mail Waverly.W.Gregory@uscg.mil.

If you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because prior
removal of the bridge renders a notice
and comment period unnecessary.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. This rule removes the
regulation used for the operation of a
movable bridge. Since the modification
has already taken place, the removal of
the regulation will not adversely affect
mariners.

Background and Purpose

The Jordan (S337) Bridge vertical-lift
span at AIWW mile 2.8, across the
Elizabeth River (Southern Branch) in
Chesapeake, VA, was removed on May
6, 2009, thereby eliminating the need for
33 CFR 117.997(b).

Since the vertical-lift span of the
bridge has been removed, a special
operating regulation for a movable
bridge is unnecessary. This final rule
removes the regulation regarding the
Jordan (S337) Bridge.

Discussion of Rule

This change removes the regulation
governing the operation of a movable
bridge that has been removed.

This action necessitates redesignating
the remaining regulations listed in 33
CFR 117.997 as (b), (c), (d), (e), (f), (g),
(h), and (i) for the drawbridges at
Norfolk and Western Railroad,
Gilmerton (US13/460), Norfolk
Southern #7 Railroad, I-64, Dominion

Boulevard (US 17), S168, Albemarle &
Chesapeake Railroad, and Centerville
Turnpike (SR170) along the ATWW,
South Branch of the Elizabeth River to
the Albemarle and Chesapeake Canal.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. This rule is not “significant”
under the regulatory policies and
procedures of the Department of
Homeland Security (DHS). We expect
the economic impact of this rule to be
so minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS unnecessary.
This rule merely removes an operating
regulation for a movable bridge that has
been removed. Therefore, the operating
regulation is unnecessary and its
removal will have a de minimis
economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
Since the bridge is no longer a movable
bridge, the regulation controlling the
opening and closing of the bridge in no
longer necessary. Hence, this action will
have no economic impact on small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them

and participate in the rulemaking
process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminates
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
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Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. Therefore this rule is
categorically excluded, under figure 2—
1, paragraph (32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

§117.997 [Amended]

m 2.In § 117.997, remove paragraph (b)
and redesignate paragraphs (c) through
(j) as paragraphs (b) through (i).

Dated: September 29, 2009.
Patrick B. Trapp,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. E9-24830 Filed 10-14-09; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2009-0896]
Drawbridge Operation Regulation;
Three Mile Slough, Rio Vista, CA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the California
Route 160 Drawbridge across Three Mile
Slough, mile 0.1, near Rio Vista, CA.
The deviation is necessary to allow
Caltrans to conduct drawbridge
maintenance. This deviation allows the
bridge to remain in the closed-to-
navigation position during the
maintenance period.

DATES: This deviation is effective from
8 a.m. on October 15, 2009 through 4
p-m. on November 4, 2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2009—
0896 and are available online by going
to www.regulations.gov, inserting
USCG—-2009-0896 in the “Keyword”
box and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground

Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays

FOR FURTHER INFORMATION: If you have
questions on this rule, call or e-mail
David H. Sulouff, Chief, Bridge Section,
Eleventh Coast Guard District; 510—437—
3516, David.H.Sulouff@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, 202—-366—9826.

SUPPLEMENTARY INFORMATION: Caltrans
requested a temporary change to the
operation of the California Route 160
Drawbridge, mile 0.1, Three Mile
Slough, near Rio Vista, CA. The
drawbridge navigation span provides a
vertical clearance of 12 feet above Mean
High Water in the closed-to-navigation
position. The drawbridge opens on
signal as required by 33 CFR 117.5.
Navigation on the waterway is
commercial and recreational.

The drawbridge will be secured in the
closed-to-navigation position from 8
a.m. through 4 p.m. Monday through
Friday, from October 15, 2009 through
November 4, 2009, to allow Caltrans to
replace the industrial staircase leading
to the control house. At all other times
during this period the drawbridge will
open on signal as required by 33 CFR
117.5. This temporary deviation has
been coordinated with commercial and
recreational waterway users. There is no
anticipated levee maintenance during
this deviation period. No objections to
the proposed temporary deviation were
raised.

Vessels that can transit the
drawbridge, while in the closed-to-
navigation position, may continue to do
so at any time.

In the event of an emergency the
drawbridge can be opened with 4 hours
advance notice.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: October 01, 2009.
S.P. Metruck,

Captain, U.S. Coast Guard, Acting
Commander, Eleventh Coast Guard District.

[FR Doc. E9—24831 Filed 10-14-09; 8:45 am]|
BILLING CODE 4910-15-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2009-0120; FRL-8968-1]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Carbon Monoxide Maintenance Plan
Updates; Limited Maintenance Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Indiana Department of
Environmental Management (IDEM)
submitted Carbon Monoxide (CO)
“Limited Maintenance Plan” updates
for Lake and Marion Counties on
January 12, 2009. These Limited
Maintenance Plans demonstrate
continued attainment of the CO
National Ambient Air Quality Standard
(NAAQS) for Lake and Marion counties
for an additional ten years. EPA is,
therefore, approving it into Indiana’s
State Implementation Plan (SIP).

DATES: This direct final rule will be
effective December 14, 2009, unless EPA
receives adverse comments by
November 16, 2009. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2009-0120, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: mooney.john@epa.gov.

3. Fax: (312) 692—2551.

4. Mail: John M. Mooney, Chief,
Criteria Pollutant Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: John M. Mooney,
Chief, Criteria Pollutant Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2009-
0120. EPA’s policy is that all comments

received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Charles
Hatten, Environmental Engineer, at
(312) 886—6031 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Charles Hatten, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—6031,
hatten.charles@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Why did the State make this submittal to
EPA?

II. What is a Limited Maintenance Plan?

III. What is EPA’s analysis of the submittal?

IV. What action is EPA taking?

V. Statutory and Executive Order Reviews

I. Why did the State make this
submittal to EPA?

On December 21, 1999, the State of
Indiana submitted redesignation
requests and limited CO maintenance
plans for the Lake County (East Chicago)
and Marion County (Indianapolis) CO
nonattainment areas. EPA subsequently
approved the redesignation request and
limited maintenance plans for CO
attainment in Lake and Marion Counties
on January 19, 2000 (65 FR 2883).

Section 175A of the Clean Air Act
(CAA) sets forth the elements of a
maintenance plan for areas seeking
redesignation from nonattainment to
attainment. The plan must demonstrate
continued attainment of the applicable
NAAQS for at least ten years after EPA
approves a redesignation to attainment.
Eight years after the redesignation, the
State must submit a revised
maintenance plan which demonstrates
attainment for the ten years following
the initial ten year period.

As part of the original redesignation
request and limited CO maintenance
plan, IDEM committed to review, and
revise its limited maintenance plan
eight years after the areas were
redesignated to attainment of the CO
standard, as required by section 175A(b)
of the CAA. On January 12, 2009,
Indiana satisfied its commitment by
submitting a revision to its SIP to
update the limited CO maintenance
plans for both the Lake County and
Marion County CO attainment areas.
The update to the limited CO
maintenance plan for Lake County and
Marion County supplements, and does
not replace, the original approved
maintenance plans. The commitments
in the approved maintenance plans
continue to apply for a second 10 year
period.

A. Has public notice been provided?

Indiana published a public notice on
November 19, 2008, for the limited
maintenance plan update for the Lake
and Marion Counties CO attainment
areas. No public comments were
received during the 30-day comment
period ending on December 19, 2008.
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B. Geographic Boundaries

The CO maintenance areas are much
smaller than Lake County and Marion
County, respectively. The following is a
brief description of the two maintenance
counties included in this update.

Lake County

Lake County is located in northwest
Indiana. The Lake County CO
maintenance area is in the City of East
Chicago (area bounded by Columbus
Drive on the north, the Indiana Harbor
Canal on the west, 148th St., if
extended, on the south and Euclid
Avenue on the east).

Marion County

Marion County is located in central
Indiana, and is part of the Indianapolis
metropolitan area. However, only a
small area located in the center of
Marion County, bounded by 11th St. on
to the north, Capitol Avenue to the west,
Georgia Street to the south and
Delaware to the east is classified as
maintenance for CO.

II. What is a Limited Maintenance
Plan?

“Limited Maintenance Plans” are
applicable in certain areas that EPA had
formerly designated as nonclassifiable
and nonattainment for CO. As discussed
in an October 6, 1995, memorandum
entitled “Limited Maintenance Plan
Option for Nonclassifiable CO
Nonattainment Areas,” EPA will
consider the maintenance
demonstration satisfied if the design
value (the second highest 8-hour non-
overlapping monitored value) is at or
below 7.65 parts per million (ppm), or
85 percent of the level of the eight hour
CO NAAQS of 9.0 ppm. The design
value must be based on eight
consecutive quarters of data. For such
areas, there is no requirement to project

emissions of air quality over the
maintenance period. EPA believes that
if the area begins the maintenance

period at, or below, 85 percent of the CO
8-hour NAAQS, then the applicability of

Prevention of Significant Deterioration
(PSD) requirements, the control
measures already in the SIP, and
Federal measures should provide
adequate assurance of maintenance over
the ten year maintenance period. In
addition, the design value for the area
must continue to be at or below 7.65
ppm until the time of final EPA action.

The core provisions that are required
in a limited maintenance plan for CO
are: an attainment emissions inventory,
a maintenance demonstration (which is
satisfied by the air quality
demonstration described in the previous
paragraph), continued operation of an
EPA approved CO monitoring network,
a contingency plan, and a
demonstration of transportation
conformity. Each of these components
has been adequately addressed by in
IDEM’s submittal.

ITI. What is EPA’s Analysis of the
submittal?

Attainment/Emission Inventory

The State is required to develop an
attainment emission inventory to
identify a level of emissions in the area
which is sufficient to attain the CO
NAAQS. In its submittal, IDEM
provided a comprehensive emission
inventory of major sources permitted in
Lake and Marion Counties from the
original maintenance plan’s emissions
(1997) compared to the most recent
emissions inventory (2006). The State
demonstrated that the CO emissions
from major sources in Lake County and
Marion County have decreased by
2,126.86 tons per year, and 22,679.12
tons per year, respectively, from 1997 to

2006. This decrease can be attributed to
a number of factors, including Federally
mandated programs, closings of
permitted stationary sources, and
source-specific operating provisions.

By opting to comply with the
requirements of the limited
maintenance plan option, IDEM is not
required to project CO emissions for
Lake and Marion Counties as part of the
updates to these limited maintenance
plans.

Maintenance Demonstration

To qualify for the limited CO
maintenance plan option, the CO design
value for the area (the second highest
eight hour non-overlapping monitored
value), based on eight consecutive
quarters (2 years of data) must be at or
below, 7.65 ppm, or 85 percent of the
level of the eight hour CO NAAQS. To
assess whether the area meets the
applicability cutoff for the limited
maintenance plan, a separate design
value must be developed for every
monitoring site. The highest of these
design values is the design value for the
whole area.

In Lake County, there is one
monitoring site collecting CO data for
maintenance of the CO NAAQS located
at the East Chicago Post Office. The
2007 eight hour CO design value for the
monitor in Lake County area is 3.0 ppm.

In Marion County, there are two CO
monitoring sites in operation, one
located at 50 North Illinois Street, and
one at the Naval Avionics Center. The
2007 eight hour CO design values for
these two monitors are 3.6 ppm (North
Illinois Street), and 2.1 ppm (Naval
Avionics Center). This makes the
Marion County CO maintenance area’s
design value 3.6 ppm. The CO design
values for Lake and Marion Counties are
presented in the table below.

CURRENT CO DESIGN VALUE FOR LAKE AND MARION COUNTIES

1st Max | 2nd Max Design

Site ID County Site name Year 8-hour 8-hour value

(ppm) (ppm) (ppm)
18-089-0001 LaKe .o East Chicago ......ccccoovvriveinenne 2006 3.2 24 2.4
18-089-0001 Lake ... East Chicago .......ccccoeerevenuenne 2007 3.1 3.0 3.0
18-097-0072 Marion ... 50 North Hllinois .......cccvvevenene 2006 2.1 2.0 2.4
18-097-0072 Marion .... 50 North HlliN0IS .....cccvvvvernreniene 2007 4.3 3.6 3.6
18-097-0073 Marion ... Naval Avionics Center ........... 2006 2.3 21 21
18-097-0073 Marion Naval Avionics Center ........... 2007 2.3 2.0 2.1

The eight hour design values from the
AIRS (Aerometric Information Retrieval
System) Quick Look data report were
examined for Lake County and Marion

County and have not exceeded the 7.65 ppm

level for the 1998 to 2007 time interval.
Current data in AIRS for 2008 show that

the CO monitoring values for Lake County

and Marion County continue to be below
7.65 ppm. See table below.
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CURRENT CO AMBIENT MONITORING DATA FOR LAKE AND MARION COUNTIES

1st Max 2nd Max

Site ID County Site name Year 8-hour 8-hour

(ppm) (ppm)
18-089-0001 LaKe .voverreee e East Chicago ......ccocevveevveneeieenns 2008 3.3 3.0
18-097-0072 .. Marion ... 50 North lllinois ........... 2008 3.2 21
18-097-0073 Marion Naval Avionics Center 2008 1.3 1.2

EPA also examined at CO monitoring data
for 2009. While this data has yet to be quality
assured, it shows CO levels continue to be
low for Lake County and Marion County.

Based on ambient air monitoring date, Lake
and Marion Counties are eligible to update
their maintenance plan under the limited
maintenance plan policy. IDEM will continue
to maintain a continuous CO monitoring
network, meeting the requirements of 40 CFR
Part 58, that provides adequate coverage to
verify continued compliance with the CO
NAAQS.

IV. What action is EPA taking?

EPA is approving a SIP revision request
submitted by the State of Indiana. This SIP
revision meets the requirements for a second
ten year limited CO maintenance plan for
Lake County and Marion County, Indiana.
The SIP revision supplements the current
approved limited CO maintenance plans for
Lake County and Marion County, and
continues to demonstrate maintenance of the
CO NAAQS for an additional ten years.

We are publishing this action without prior
proposal because we view this as a
noncontroversial amendment and anticipate
no adverse comments. However, in the
Proposed Rules section of this Federal
Register publication, we are publishing a
separate document that will serve as the
proposal to approve the state plan if relevant
adverse written comments are filed. This rule
will be effective December 14, 2009 without
further notice unless we receive relevant
adverse written comments by November 16,
2009. If we receive such comments, we will
withdraw this action before the effective date
by publishing a subsequent document that
will withdraw the final action. All public
comments received will then be addressed in
a subsequent final rule based on the
proposed action. The EPA will not institute
a second comment period, therefore, any
parties interested in commenting on this
action should do so at this time. If we do not
receive any comments, this action will be
effective December 14, 2009.

V. Statutory and Executive Order Reviews

Under the Clean Air Act, the Administrator
is required to approve a SIP submission that
complies with the provisions of the Act and
applicable Federal regulations. 42 U.S.C.
7410(k); 40 CFR 52.02(a). Thus, in reviewing
SIP submissions, EPA’s role is to approve
state choices, provided that they meet the
criteria of the Clean Air Act. Accordingly,
this action merely approves state law as
meeting Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that reason,
this action:

e Is not a “significant regulatory action”
subject to review by the Office of
Management and Budget under Executive
Order 12866 (58 FR 51735, October 4, 1993);

¢ Does not impose an information
collection burden under the provisions of the
Paperwork Reduction Act (44 U.S.C. 3501 et
seq.);

o Is certified as not having a significant
economic impact on a substantial number of
small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.);

e Does not contain any unfunded mandate
or significantly or uniquely affect small
governments, as described in the Unfunded
Mandates Reform Act of 1995 (Pub. L. 104—
4);

¢ Does not have Federalism implications
as specified in Executive Order 13132 (64 FR
43255, August 10, 1999);

¢ Is not an economically significant
regulatory action based on health or safety
risks subject to Executive Order 13045 (62 FR
19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of Section
12(d) of the National Technology Transfer
and Advancement Act of 1995 (15 U.S.C. 272
note) because application of those
requirements would be inconsistent with the
Clean Air Act; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human health
or environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898 (59 FR 7629, February
16, 1994).

In addition, this rule does not have Tribal
implications as specified by Executive Order
13175 (65 FR 67249, November 9, 2000),
because the SIP is not approved to apply in
Indian country located in the state, and EPA
notes that it will not impose substantial
direct costs on Tribal governments or
preempt Tribal law.

The Congressional Review Act, 5 U.S.C.
801 et seq., as added by the Small Business
Regulatory Enforcement Fairness Act of 1996,
generally provides that before a rule may take
effect, the agency promulgating the rule must
submit a rule report, which includes a copy
of the rule, to each House of the Congress and
to the Comptroller General of the United
States. EPA will submit a report containing
this action and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller General
of the United States prior to publication of
the rule in the Federal Register. A major rule
cannot take effect until 60 days after it is
published in the Federal Register. This

action is not a “major rule” as defined by 5
U.S.C. 804(2).

Under section 307(b)(1) of the Clean Air
Act, petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate circuit
by December 14, 2009. Filing a petition for
reconsideration by the Administrator of this
final rule does not affect the finality of this
action for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed, and
shall not postpone the effectiveness of such
rule or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel notice of
proposed rulemaking for this action
published in the Proposed Rules section of
today’s Federal Register, rather than file an
immediate petition for judicial review of this
direct final rule, so that EPA can withdraw
this direct final rule and address the
comment in the proposed rulemaking. This
action may not be challenged later in
proceedings to enforce its requirements. (See
section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, and
Intergovernmental relations.

Dated: September 29, 2009.

Walter W. Kovalick Jr.,

Acting Regional Administrator, Region 5.

m For the reasons stated in the preamble,
part 52, chapter I, of title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

m 2. Section 52.785 is amended by
adding paragraph (c) to read as follows:

§52.785 Control Strategy: Carbon
Monoxide.
* * * * *

(c) Approval—The Indiana
Department of Environmental
Management (IDEM) submitted Carbon
Monoxide (CO) Limited Maintenance
Plan Updates for Lake and Marion
Counties on January 12, 2009. The
updated Limited Maintenance Plans
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demonstrate attainment of the CO
National Ambient Air Quality Standard
(NAAQS) for Lake and Marion Counties
for an additional ten years.

[FR Doc. E9-24695 Filed 10-14—-09; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0473; FRL-8956-8]
Revisions to the California State

Implementation Plan, San Joaquin
Valley Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
revisions to the San Joaquin Valley Air
Pollution Control District portion of the
California State Implementation Plan

(SIP). These revisions were proposed in
the Federal Register on July 13, 2009
and concern volatile organic compound
(VOC) emissions from graphic arts
printing operations, digital printing
operations, adhesives, cleaning solvents,
transfer of organic liquids, and facilities
engaged in coating of wood products,
flat paneling, paper, film, foil, and
fabric. We are approving local rules that
regulate these emission sources under
the Clean Air Act as amended in 1990
(CAA or the Act).

DATES: Effective Date: This rule is
effective on November 16, 2009.
ADDRESSES: EPA has established docket
number EPA-R09—OAR-2009-0473 for
this action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy

location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Nicole Law, EPA Region IX, (415) 947—
4126, law.nicole@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On July 13, 2009 (74 FR 33399), EPA
proposed to approve the following rules
into the California SIP.

Local agency Rule # Rule title Adopted Submitted
SJVAPCD .....cocovveens 4606 | Wood Products and Flat Wood Paneling Product Coating Oper- 10/16/08 12/23/08
ations.
SJVAPCD .....cocovveens 4607 | Graphic Arts and Paper, Film, Foil, and Fabric Coatings ................. 12/18/08 03/17/09
SJVAPCD ... 4624 | Transfer of Organic Liquid 09/20/07 03/07/08
SJVAPCD .....cccovveenneen. 4853 | ADNESIVES ...eoeieiiieeieiiee ettt et e et e e e s 12/20/07 03/07/08

We proposed to approve these rules
because we determined that they
complied with the relevant CAA
requirements. Our proposed action
contains more information on the rules
and our evaluation.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received no comments.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted rules comply with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
Act, EPA is fully approving these rules
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely

approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
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Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 14,
2009. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 26, 2009.

Laura Yoshii,

Acting Regional Administrator, Region IX.

m Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(354)(i)(E)(3) and
(4), (363)(1)(A)(2) and (364) to read as
follows:

§52.220 Identification of plan.
* * * * *

(C) * x %

(3 54) * % %

(i) * % %

(E) * *x %

(3) Rule 4624, “Transfer of Organic
Liquid,” adopted on December 20, 2007.
(4) Rule 4653, “Adhesives,” adopted

on September 20, 2007.

* * * * *

(2) Rule 4607, “Graphic Arts and
Paper, Film, Foil, and Fabric Coatings,”
adopted on December 18, 2008.

m (364) New and amended regulations
were submitted on December 23, 2008
by the Governor’s designee.

(i) Incorporation by Reference.

(A) San Joaquin Valley Unified Air
Pollution Control District.

(1) Rule 4606, “Wood Products and
Flat Wood Paneling Product Coating
Operations,” adopted on October 16,
2008.

* * * * *

[FR Doc. E9—-24687 Filed 10-14-09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 204, 205, 209, 225, 241,
and 244

Defense Federal Acquisition
Regulation Supplement (DFARS);
Technical Amendments

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal
Acquisition Regulation Supplement
(DFARS) to specify the debarring and
suspending official for the Defense
Intelligence Agency and update other
references within the DFARS text.

DATES: Effective Date: October 15, 2009

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, OUSD (AT&L) DPAP
(DARS), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telephone 703-602-0328; facsimile
703-602—-7887.

SUPPLEMENTARY INFORMATION:

A. Background

This final rule amends DFARS text as
follows:

204.7107. Adds a pointer to the
procedures on agency accounting
identifiers in the DFARS companion
resource, Procedures, Guidance, and
Information.

205.301. Corrects the cross-reference
to the exception for acquisitions of
chemical warfare protective clothing
from the restrictions on food, clothing,
fabrics, and hand or measuring tools at
225.7002 and revises the cross-reference

to the definition of “qualifying
country.”

209.403. Specifies the debarring and
suspending official for the Defense
Intelligence Agency.

225.7002-2. Revises the cross-
reference to the definition of “qualifying
country.”

241.103. Correct the statutory
reference to 10 U.S.C. 2688(d)(2).

244.403. Correct the reference to the
current specialty metals clause,
252.225.7009, Restriction on
Acquisition of Certain Articles
Containing Specialty Metals.

List of Subjects in 48 CFR Parts 204,
205, 209, 225, 241, and 244

Government procurement.

Amy G. Williams,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR parts 204, 205, 209,
225, 241, and 244 are amended as
follows:

m 1. The authority citation for 48 CFR
parts 204, 205, 209, 225, 241, and 244
continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 204—ADMINISTRATIVE
MATTERS

m 2. Section 204.7107 is revised to read
as follows:

204.7107 Contract accounting
classification reference number (ACRN) and
agency accounting identifier (AAl).

Traceability of funds from accounting
systems to contract actions is
accomplished using ACRNs and AAlIs.
Follow the procedures at PGI 204.7107
for use of ACRNs and AAIs.

PART 205—PUBLICIZING CONTRACT
ACTIONS

m 3. In section 205.301, paragraph
(a)(iii)(b) is revised to read as follows:

205.301 General.
(a) * % %
(111) * *x %

(B) ““The exception at DFARS
225.7002-2(n) applies to this
acquisition, because the contracting
officer has determined that this
acquisition of chemical warfare
protective clothing furthers an
agreement with a qualifying country
identified in DFARS 225.003(10).”

PART 209—CONTRACTOR
QUALIFICATIONS

m 4. Section 209.403 is amended by
revising paragraph (1) of the definition
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for “debarring and suspending official
to read as follows:

209.403 Definitions.

“Debarring and suspending official.”
(1) For DoD, the designees are—

Army—Commander, U.S. Army Legal
Services Agency

Navy—The General Counsel of the
Department of the Navy

Air Force—Deputy General Counsel
(Contractor Responsibility)

Defense Advanced Research Projects
Agency—The Director

Defense Information Systems Agency—
The General Counsel

Defense Intelligence Agency—The
Senior Procurement Executive

Defense Logistics Agency—The Special
Assistant for Contracting Integrity

National Geospatial—Intelligence
Agency—The General Counsel

Defense Threat Reduction Agency—The
Director

National Security Agency—The Senior
Acquisition Executive

Missile Defense Agency—The General
Counsel

Overseas installations—as designated by
the agency head

* * * * *

PART 225—FOREIGN ACQUISITION
225.7002-2 [Amended]

m 5. Section 225.7002-2 is amended by
removing the reference to “225.872” in
paragraph (n) and adding in its place a
reference to “225.003(10)”.

PART 241—ACQUISITION OF UTILITY
SERVICES

241.103 [Amended]

m 6. Section 241.103 is amended by
removing from paragraph (1) the
statutory reference “10 U.S.C.
2688(c)(3)” and adding in its place the
statutory reference “10 U.S.C.
2688(d)(2)".

PART 244—SUBCONTRACTING
POLICIES AND PROCEDURES

m 7. Section 244.403(1) is revised to
read as follows:

244.403 Contract clause.
* * * * *

(1) 252.225-7009, Restriction on
Acquisition of Certain Articles
Containing Specialty Metals.

* * * * *

[FR Doc. E9—24843 Filed 10—-14—09; 8:45 am)]
BILLING CODE 5001-08—P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Part 172

[Docket No. PHMSA—2009-0238 (HM-224G)]
RIN 2137-AE49

Hazardous Materials: Chemical
Oxygen Generators

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA).

ACTION: Direct final rule.

SUMMARY: This direct final rule amends
the Hazardous Materials Regulations to
revise the quantity limitation from 25 kg
“gross” to 25 kg ‘“‘net” for packages of
chemical oxygen generators transported
aboard cargo aircraft only. The intended
effect of this rule is to provide
regulatory relief by raising the quantity
threshold for shipments of chemical
oxygen generators transported aboard
cargo aircraft only. This action is
necessary to address difficulties
concerning implementation and
compliance with the requirements for
the transportation of chemical oxygen
generators in outer packagings meeting
certain flame penetration resistance
standards and thermal protection
capabilities, as evidenced by comments
received from the hazardous materials
industry and other interested parties.
The amendment contained in this rule
is a minor substantive change, in the
public interest, and unlikely to result in
adverse comment.

DATES: This direct final rule is effective
November 16, 2009, unless an adverse
comment or notice of intent to file an
adverse comment is received by
November 16, 2009. PHMSA will
publish in the Federal Register a timely
document confirming the effective date
of this final rule.

ADDRESSES: You may submit comments
identified by the docket number
PHMSA-2009-0238 by any of the
following methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Fax:1-202—-493-2251.

Mail: Docket Operations, U.S.
Department of Transportation, West
Building, Ground Floor, Room W12—
140, Routing Symbol M-30, 1200 New
Jersey Avenue, SE., Washington, DC
20590.

Hand Delivery: To Docket Operations;
Room W12-140 on the ground floor of
the West Building, 1200 New Jersey

Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Instructions: All submissions must
include the agency name and docket
number for this rule. Note that all
comments received will be posted
without change, including any personal
information provided.

FOR FURTHER INFORMATION CONTACT: T.
Glenn Foster, (202) 366—8553, U.S.
Department of Transportation, Pipeline
and Hazardous Materials Safety
Administration, Office of Hazardous
Materials Standards, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:

List of Topics
1. Background
II. Appeals to the January 31, 2007 Final Rule
IIIL. Petitions to the January 31, 2007 Final
Rule
IV. Summary of the Direct Final Rule
V. Regulatory Analyses and Notices
A. Statutory/Legal Authority for
Rulemaking
B. Executive Order 12866 and DOT
Regulatory Policies and Procedures
C. Executive Order 13132
D. Executive Order 13175
E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies
F. Unfunded Mandates Reform Act of 1995
G. Paperwork Reduction Act
H. Regulation Identifier Number (RIN)
I. Environmental Assessment
J. Privacy Act

I. Background

The National Transportation Safety
Board found that one of the probable
causes of the May 11, 1996 crash of
ValuJet Airlines flight No. 596 was a fire
in the airplane’s cargo compartment that
was initiated and enhanced by the
actuation of one or more chemical
oxygen generators that were being
improperly carried as cargo. Following
that tragedy, in which 110 lives were
lost, the Department of Transportation:

—Prohibited the transportation of
chemical oxygen generators
(including personal-use chemical
oxygen generators) on board
passenger-carrying aircraft and the
transportation of spent chemical
oxygen generators on both passenger-
carrying and cargo-only aircraft, 61 FR
26418 (May 24, 1996), 61 FR 68952
(Dec. 30, 1996), 64 FR 45388 (Aug. 19,
1999);

—Issued standards governing the
transportation of chemical oxygen
generators on cargo-only aircraft (and
by motor vehicle, rail car and vessel),
including the requirement for an
approval issued by the Research and
Special Programs Administration
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(RSPA), the predecessor agency to the
Pipeline and Hazardous Materials
Safety Administration (PHMSA), 62
FR 30767 (June 5, 1997), 62 FR 34667
(June 27, 1997);

—Upgraded fire safety standards for
Class D cargo compartments on
aircraft to require a smoke or fire
detection system and a means of
suppressing a fire or minimizing the
available oxygen, on certain transport-
category aircraft, 63 FR 8033 (Feb. 17,
1998); and

—Imposed additional requirements on
the transportation of cylinders of
compressed oxygen by aircraft and
prohibited the carriage of chemical
oxidizers in inaccessible aircraft cargo
compartments that do not have a fire
or smoke detection and fire
suppression system, 64 FR 45388
(Aug. 19, 1999).

In the August 19, 1999 final rule, we
amended the Hazardous Materials
Regulations (HMR; 49 CFR Parts 171—
180) to: (1) Allow a limited number of
cylinders containing medical-use
oxygen to be carried in the cabin of a
passenger-carrying aircraft, 49 CFR
175.10(b); (2) limit the number of
oxygen cylinders that may be carried as
cargo in compartments that lack a fire
suppression system and require that
cylinders be stowed horizontally on the
floor or as close as practicable to the
floor of the cargo compartment or unit
load device, 49 CFR 175.85(h) & (i); and
(3) require each cylinder of compressed
oxygen (in the passenger cabin or a
cargo compartment) to be placed in an
overpack or outer packaging that meets
the performance criteria of Air
Transport Association Specification 300
for Type I (ATA 300) shipping
containers, 49 CFR 172.102, Special
Provision A52.

On January 31, 2007, PHMSA issued
a final rule under Docket No. RSPA-04—
17664 (HM-224B) to enhance the safety
standards for transportation by air of
compressed oxygen, other oxidizing
gases, and chemical oxygen generators
(72 FR 4442). Specifically, the final rule
amended the HMR to require cylinders
of compressed oxygen and chemical
oxygen generators to be transported in
an outer packaging that: (1) Meets the
same flame penetration resistance
standards as required for cargo
compartment sidewalls and ceiling
panels in transport category airplanes;
and (2) provides certain thermal
protection capabilities so as to retain its
contents during an otherwise
controllable cargo compartment fire.
These performance requirements must
remain in effect for the entire service
life of the outer packaging. The outer

packaging standard addresses two safety
concerns—protecting a cylinder and an
oxygen generator that could be exposed
directly to flames from a fire and
protecting a cylinder and an oxygen
generator that could be exposed
indirectly to heat from a fire.

In addition, an outer packaging for a
cylinder containing compressed oxygen
or another oxidizing gas and a package
containing an oxygen generator were
required to meet the standards in Part III
of Appendix F to 14 CFR Part 25, Test
Method to Determine Flame Penetration
Resistance of Cargo Compartment
Liners. An outer packaging’s materials
of construction must prevent
penetration by a flame of 1,700 °F for
five minutes, in accordance with Part III
of Appendix F, paragraphs (a)(3) and
(0)(5) of 14 CFR Part 25.

Further, a cylinder of compressed
oxygen or another oxidizing gas must
remain below the temperature at which
its pressure relief device would activate
and an oxygen generator must not
actuate when exposed to a temperature
of at least 400 °F for three hours. The
400 °F temperature is the estimated
mean temperature of a cargo
compartment during a halon-suppressed
fire. Three hours and 27 minutes is the
maximum estimated diversion time
world-wide, based on an aircraft flying
a southern route over the Pacific Ocean.
Data collected during Federal Aviation
Administration (FAA) tests indicate
that, on average, a 3AA seamless steel
oxygen cylinder with a pressure relief
device set at cylinder test pressure will
open when the cylinder reaches a
temperature of approximately 300 °F.
This result is consistent with
calculations performed by PHMSA. In
analyzing pressure relief device (PRD)
function, PHMSA calculated that a 3HT
seamless steel cylinder for aircraft with
a PRD set at 90% of cylinder test
pressure will vent at temperatures
greater than 220 °F. In order to assure
an adequate safety margin for all
authorized cylinders, including 3HT
cylinders, we amended the HMR to
require cylinders of compressed oxygen
and other oxidizing gases, which are
contained in the specified outer
packaging, to maintain an external
temperature below 93 °C (199 °F) when
exposed to a 400 °F temperature for
three hours.

II. Appeals to the January 31, 2007
Final Rule

The following organizations
submitted appeals to the January 31,
2007 final rule, in accordance with 49
CFR Part 106: Air Canada (AC); Barlen
and Associates, Inc. (Barlen); PSI Plus,
Inc. (PSI); and United Airlines, Inc.

(United). Delta Airlines (Delta) also
submitted a letter expressing its general
support for United’s formal appeal. The
appellants based their appeals on
several aspects of the January 31 final
rule, most notably, the effective date of
certain requirements in the rule, cost
and availability of the required outer
packaging, marking requirements, and
thermal resistance testing. We also
received requests for clarification of
certain requirements of the final rule.

In response to the appeals, we
published a final rule on September 28,
2007 (72 FR 55091) granting the request
to delay the mandatory effective date for
a new limit on PRD settings on
cylinders containing compressed
oxygen or other oxidizing gases
transported on board aircraft from
October 1, 2007 until October 1, 2008.
We also clarified the thermal resistance
test methods for packagings for oxygen
cylinders and oxygen generators in
Appendix D to Part 178, and added a
new Appendix E to Part 178—Flame
Penetration Resistance to incorporate
the standards in Part III of Appendix F
to 14 CFR Part 25, Test Method to
Determine Flame Penetration Resistance
of Cargo Compartment Liners Flame
Penetration Resistance Test. In addition,
we granted the request to include DOT
specifications 3E seamless steel and 39
non-reusable (non-refillable) cylinders
among the types of cylinders authorized
for the transportation of compressed
oxygen and other oxidizing gases aboard
aircraft. Further, we provided a marking
option to ensure easier identification of
cylinders equipped with the new PRD
and outer packagings meeting the flame
penetration and thermal resistance
requirements. Finally, in response to the
concerns of appellants pertaining to the
availability of the required packaging,
we indicated that PHMSA and FAA
would closely monitor the availability
of the required packaging as the
effective date (after September 30, 2009)
of this provision approached and would
consider an extension of the compliance
date for this requirement if it was
determined that a sufficient supply of
the required outer packaging would not
be available.

III. Petitions to the January 31, 2007
Final Rule

PHMSA received petitions dated
September 23, 2008 and April 21, 2009
from the Council on Safe Transportation
of Hazardous Articles, Inc. (COSTHA)
pertaining to the mandatory compliance
date for the required outer packaging. In
its September 23, 2008 petition,
COSTHA requested an extension of the
compliance date until April 1, 2011 for
the outer packaging requirement, and
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also suggested that PHMSA permit the
current use of non-rigid outer
packagings meeting the requirements of
ATA Spec 300 through April 1, 2010.
COSTHA argued that the additional
time would “allow packaging
manufacturers to competitively
introduce lightweight, durable, and
affordable packaging with an
anticipated long term safety benefit.”
PHMSA denied this petition, and in our
response, reiterated our intention to
monitor the availability and costs of the
required outer packaging and to
consider an extension of the compliance
date for this requirement if it were
determined that a sufficient supply of
the required outer packaging would not
be available as we approached the
compliance date.

In its petition dated April 21, 2009,
COSTHA again requested the
compliance date be extended to April 1,
2011 and suggested that the required
outer packagings were currently not in
production and would not be available
in sufficient time to meet the October 1,
2009 compliance date. COSTHA further
requested that PHMSA re-evaluate the
entire rulemaking based on its
contention that the original regulatory
evaluation developed in support of the
final rule was “significantly flawed and
incomplete.” We denied this petition
based on our identification of a number
of packaging manufacturers that are able
to produce outer packagings that
conform to the performance standards
established in the January 31, 2007 final
rule in quantities sufficient to meet
expected demand by October 1, 2009.
We based our conclusion on
consultations with companies that are
able to produce similar packaging, and
on demonstrations presented to the
Department by packaging manufacturers
detailing development and production
plans for the required packaging,
supporting test documentation, cost
estimates, and samples of their
packaging prototypes.

In addition, PHMSA and FAA
attended a conference sponsored by
American Airlines held in Tulsa,
Oklahoma on March 10-11, 2009 for
airline representative and packaging
manufacturers to discuss issues
pertaining to the HM—224B outer
packaging requirements. At this
meeting, eight (8) packaging
manufacturers provided presentations
that discussed the weight, cost,
production lead-times, life expectancy,
and production rate of the required
outer packaging, with several
manufactures providing production-
ready prototypes. We also re-examined
the regulatory evaluation developed in
support of the final rule. We agreed with

the petitioner that the regulatory
evaluation underestimates the costs for
outer packagings that conform to the
performance standard established in the
final rule. However, we also found that
the evaluation significantly
underestimates the expected life-span
for such outer packagings. In addition,
the regulatory evaluation overestimates
the number of such packagings that
would be required to accommodate air
shipments of compressed oxygen and
other oxidizing gases and chemical
oxygen generators. Based on this re-
evaluation, we concluded that the costs
associated with the requirement that
outer packagings meet certain flame
penetration and thermal resistance
requirements when transported aboard
aircraft are within the range of the costs
estimated in the regulatory evaluation.
Following our denial of COSTHA’s
second petition, we posted an advisory
alert on our website confirming the
mandatory compliance for the outer
packaging requirement, and provided a
contact list of packaging manufacturers
who have indicated they are able to
produce the required packaging.

PHMSA also received a petition dated
June 29, 2009 (P-1544) from Satair USA,
Inc pertaining to the quantity limitation
for packages of chemical oxygen
generators. Currently, the HMR limits
the total package weight (gross) of
chemical oxygen generators to a
maximum of 25 kilograms when
transported aboard cargo-aircraft only.
This 25 kilogram gross limit includes
the hazardous material and its outer
packaging. In its petition, Satair
contends that because of the additional
weight of the more robust outer
packaging required by the January 31,
2007 final rule, much of the 25 kilogram
limit is utilized by the weight of the
outer packaging thereby limiting the
actual weight of the hazardous material
to be transported. Satair states that if the
25 kilogram gross requirement remains
in place, it will severely limit the
quantity of items that may be shipped
within each container. In its petition,
Satair requested that we amend the
HMR to revise the quantity limitation
for packages of chemical oxygen
generators transported aboard cargo
aircraft only. We agree with the
petitioner. During our monitoring of the
availability of the required outer
packaging and conversations with
several packaging manufacturers, we
agreed that the weight of the outer
packaging material will be increased
because of the additional thermal
resistance and flame penetration
requirements of the January 31, 2007
final rule, and thereby limits the amount

of hazardous materials that can be
transported. We believe that the
allowable weight of chemical oxygen
generators can be increased by revising
the quantity limit from “‘gross” to “net,”
in this direct final rule without
sacrificing our intent of protecting a
chemical oxygen generator exposed
directly to flames from a fire or exposed
indirectly to heat from a fire. Therefore,
in this direct final rule, we are
amending the HMR to revise the
quantity limitation for packages of
chemical oxygen generators transported
aboard cargo aircraft only from 25
kilograms “gross” to 25 kilograms “net.”
We note that the revision applies to
chemical oxygen generators transported
by cargo-only aircraft, and that the
transportation of chemical oxygen
generators by passenger aircraft or rail
continues to be prohibited.

IV. Summary of the Direct Final Rule

Based on petitions received in
response to the final rule and our own
initiatives, we are adopting a
requirement that quantities of chemical
oxygen generators are limited to 25 kg
net mass per package for transport
aboard cargo-only aircraft. Any quantity
of chemical oxygen generators
transported aboard passenger aircraft or
rail car remains prohibited.

This direct final rule is issued under
the procedures set forth in § 106.40 of
the HMR. Unless an adverse comment
or notice of intent to file an adverse
comment is received by November 16,
2009, this rule will become effective on
November 16, 2009. An adverse
comment explains why a rule would be
inappropriate, or would be ineffective or
unacceptable without a change. Under
the direct final rule process, we do not
consider a comment to be adverse that:
(1) Recommends another rule change, in
addition to the change in the direct final
rule at issue, unless the commenter
states why the rule would be ineffective
without the change; or (2) is a frivolous
or irrelevant comment. Therefore,
comments that do not specifically
address the 25 kg weight limitation for
packages of chemical oxygen generators
transported aboard cargo only aircraft
will be considered beyond the scope of
this rulemaking. PHMSA will publish in
the Federal Register in a timely
document confirming the effective date
of this direct final rule.

V. Regulatory Analyses and Notices

A. Statutory/Legal Authority for
Rulemaking

This direct final rule is published
under the authority of Federal
hazardous materials transportation law
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(Federal hazmat law; 49 U.S.C. 5101 et
seq.) and 49 U.S.C. 44701. Section
5103(b) of Federal hazmat law
authorizes the Secretary of
Transportation to prescribe regulations
for the safe transportation, including
security, of hazardous material in
intrastate, interstate, and foreign
commerce. Section 1.53 of 49 CFR
delegates the authority to issue
regulations in accordance with 49
U.S.C. 5103(b) to the Administrator of
the Pipeline and Hazardous Materials
Safety Administration.

B. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This direct final rule is not considered
a significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, was not reviewed by the
Office of Management and Budget
(OMB). This rule is not significant
under the Regulatory Policies and
Procedures of the Department of
Transportation (44 FR 11034).

In this direct final rule, we are
amending the HMR to enhance safety
and to offer greater flexibility in
complying with the regulatory
requirements for packages of chemical
oxygen generators without sacrificing
the current HMR level of safety. These
amendments are based on petitions for
rulemaking submitted by the regulated
community and, for the most part,
should reduce overall compliance costs.
The amendment pertaining to the
quantity limitation of chemical oxygen
generators aboard cargo-only aircraft
adopted in this direct final rule provides
regulatory relief by raising the quantity
threshold for such shipments.

Overall this direct final rule will
enhance transportation safety and
reduce the overall compliance burden
on the regulated industry.

C. Executive Order 13132

This direct final rule has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 13132 (“Federalism”).
This direct final rule preempts State,
local and Indian tribe requirements, but
does not amend any regulation that has
direct effects on the States, the
relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The Federal hazardous materials
transportation law, 49 U.S.C. 5101—
5127, contains an express preemption
provision (49 U.S.C. 5125(b)) that

preempts State, local, and Indian tribe
requirements on the following subjects:

1. The designation, description, and
classification of hazardous material;

2. The packing, repacking, handling,
labeling, marking, and placarding of
hazardous material;

3. The preparation, execution, and use
of shipping documents related to
hazardous material and requirements
related to the number, contents, and
placement of those documents;

4. The written notification, recording,
and reporting of the unintentional
release in transportation of hazardous
material; and

5. The design, manufacture,
fabrication, marking, maintenance,
recondition, repair, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

This direct final rule addresses items
1, 2 and 5 above and preempts any
State, local, or Indian tribe requirements
not meeting the “substantially the
same’’ standard.

Federal hazardous materials
transportation law provides at
§5125(b)(2) that, if DOT issues a
regulation concerning any of the
covered subjects, DOT must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of the final rule and not later
than two years after the date of issuance.
This effective date of preemption is 90
days after the publication of this final
rule in the Federal Register.

D. Executive Order 13175

This direct final rule has been
analyzed in accordance with the
principles and criteria contained in
Executive order 13175 (‘“Consultation
and Coordination with Indian Tribal
Governments”). Because this direct final
rule will not have tribal implications,
does not impose substantial direct
compliance costs on Indian tribal
governments, and does not preempt
tribal law, the funding and consultation
requirements of Executive Order 13084
do not apply, and a tribal summary
impact statement is not required.

E. Regulatory Flexibility Act, Executive
Order 13272, and DOT Procedures and
Policies

The Regulatory Flexibility Act of 1980
requires an agency to review regulations
to assess their impact on small entities
unless the agency determines that a rule
is not expected to have a significant
impact on a substantial number of small
entities. This direct final rule will not

impose increased compliance costs on
the regulated industry. The revisions,
clarifications, and corrections we are
making to the January 31, 2007 final
rule will provide regulatory relief to
persons transporting chemical oxygen
generators on aircraft by revising the
quantity limitation for packages of
chemical oxygen generators transported
aboard cargo aircraft only. Accordingly,
pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 605(b), DOT certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

This direct final rule has been
developed in accordance with Executive
Order 13272 (“Proper Consideration of
Small Entities in Agency Rulemaking”)
and DOT’s procedures and policies to
promote compliance with the
Regulatory Flexibility Act to ensure that
potential impacts of draft rules on small
entities are properly considered.

F. Unfunded Mandates Reform Act of
1995

This direct final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of
$141,300,000 or more to either State,
local or tribal governments, in the
aggregate, or to the private sector, and
is the least burdensome alternative that
achieves the objective of the rule.

G. Paperwork Reduction Act

This direct final rule imposes no new
information collection and
recordkeeping requirements.

H. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

I. Environmental Assessment

The National Environmental Policy
Act, 42 U.S.C. 4321-4375, requires
federal agencies to analyze proposed
actions to determine whether the action
will have a significant impact on the
human environment. The Council on
Environmental Quality (CEQ)
regulations order federal agencies to
conduct an environmental review
considering: (1) The need for the
proposed action; (2) alternatives to the
proposed action; (3) probable
environmental impacts of the proposed
action and alternatives; and (4) the
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agencies and persons consulted during
the consideration process. 40 CFR
1508.9(b).

The provisions of this direct final rule
build on current regulatory
requirements to enhance the safety and
security of shipments of chemical
oxygen generators when transported
aboard an aircraft. The net
environmental impact, therefore, will be
moderately positive. There are no
significant environmental impacts
associated with this direct final rule.

J. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 172

Education, Hazardous materials
transportation, Hazardous waste,
Labeling, Markings, Packaging and
containers, Reporting and recordkeeping
requirements.

m In consideration of the foregoing, we
are amending title 49 Chapter I,
Subchapter G, as follows:

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS, AND
SECURITY PLANS

m 1. The authority citation for part 172
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.53.

§172.101 [Amended]

m 2. In the Hazardous Materials Table,
in §172.101, for the shipping name
“Oxygen generator, chemical (including
when contained in associated
equipment, e.g., passenger service units
(PSUs), portable breathing equipment
(PBE), etc),” the entry in Column (9B),
is revised to read ““25 kg”.

Issued in Washington, DC on October 8,
2009 under authority delegated in 49 CFR
part 106.

Cynthia Douglass,

Acting Deputy Administrator for Hazardous
Materials Safety.

[FR Doc. E9—24779 Filed 10—-14—09; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Parts 1001, 1002, 1003, 1007,
1011, 1012, 1016, 1100, 1102, 1103,
1104, 1105, 1109, 1110, 1113, 1114,
1116, 1118, 1132, 1139, 1150, 1152,
1177, 1180, 1240, 1241, 1242, 1243,
1245, 1246, 1248, 1253, 1260, 1261,
1262, 1263, 1264, 1265, 1266, 1267 and
1269

[STB Ex Parte No. 685]

Removal of Delegations of Authority to
Secretary

AGENCY: Surface Transportation Board.
ACTION: Final rules.

SUMMARY: The Surface Transportation
Board (Board or STB) amends its
regulations by eliminating the Secretary
of the Board, reassigning the delegations
of authority from the Secretary to other
Offices of the Board, and making
additional updates to eliminate
incorrect or obsolete references. Because
these administrative final rules amend
internal agency practice and procedure,
this action is exempt from the usual
requirement for notice and an
opportunity for public comment under
5 U.S.C. 553(b)(A) of the Administrative
Procedure Act.

DATES: These rules are effective on
November 16, 2009.

ADDRESSES: Information or questions
regarding this final rule should
reference STB Ex Parte No. 685 and be
in writing addressed to: Chief, Section
of Administration, Office of
Proceedings, Surface Transportation
Board, 395 E Street, SW., Washington,
DC 20423-0001.

FOR FURTHER INFORMATION CONTACT:
Cynthia T. Brown at (202) 245-0350.
[Assistance for the hearing impaired is
available through the Federal
Information Relay Service (FIRS) at
1-800-877-8339.]

SUPPLEMENTARY INFORMATION: The Board
is revising its regulations to eliminate
the Secretary of the Board, to reassign
the delegations of authority from the
Secretary to other Board Offices, and to
make additional updates to eliminate
incorrect or obsolete references. The
regulations at 49 CFR part 1011, which
provide the delegations of authority by
the Board, and all other rules affected by
the removal of delegations of authority
from the Secretary will be revised to
reflect the change in delegations and
other updates. The Secretary is being
eliminated to increase efficiency within
the Board. The duties of the Secretary
will be transferred to other Offices

within the Board. These rules set out the
new delegations and procedures for
processing cases, appeals, and inquiries
from the public.

49 CFR 1001.1, Records Available From
the Board and 49 CFR 1001.2, Certified
Copies of Records

In sections 1001.1(a) and 1001.2,
which concern availability of Board
records and certification of record
copies, the Board removes the
references to the Secretary. In section
1001.1(a), the Board changes the
reference from Secretary to Records
Officer, the new custodian of records for
the Board. In section 1001.2, the Board
changes the reference from the Secretary
to the Records Officer, to reflect the
Records Officer’s new responsibility for
certifying copies of records.

49 CFR 1002.1, Fees for Records
Search, Review, Copying, Certification,
and Related Services

Sections 1002.1(a), (g)(14)(vi), and (i).
The Board changes the references from
the Secretary in sections 1002.1(a) and
(i), which concern fees for records
certification, records copying, and
transcript purchases, to the Records
Officer. Sections 1002.1(g)(14)(vi) and
(i) will be updated to add the 4-digit
code provided by the United States
Postal Service to the postal ZIP code for
the Board’s office.

Section 1002.1(e). This section
concerns fees for courier services. The
position of Information Officer no
longer exists, so the reference will be
changed to the Records Officer. Fees for
courier service can be obtained from the
Records Officer or the Board’s Web site.

Sections 1002.1(f), (f)(1), and (g)(8).
These sections, which concern fees for
search and copying services requiring
computer processing and for records not
considered public under the Freedom of
Information Act, will be revised to
remove the outdated term ‘“ADP”’ and
replace it with the term “computer.”

49 CFR 1002.2, Filing Fees

Section 1002.2(a)(3). This section,
which identifies a Board designee to
receive payment of filing fees, will be
revised to remove the reference to the
Secretary. Routine business practices
require only that the fees be payable to
the Surface Transportation Board. We
will not require additional specificity.

Section 1002.2(e)(2)(i) and (e)(2)(i1i).
These sections concern requests for
waiver or reduction of fees prescribed in
section 1002.2(f) and notification of the
Board’s action on such requests. The
reference to the Secretary in section
1002.2(e)(2)(i) will be changed to
“Chief, Section of Administration,
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Office of Proceedings, Surface
Transportation Board” and in section
1002.2(e)(2)(iii) to ‘“Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board.”

49 CFR 1003.1, General Information

In section 1003.1, which provides
instruction for obtaining prescribed
forms except insurance forms, the Board
removes the reference to the Office of
the Secretary and inserts a reference to
the Office of Public Assistance,
Governmental Affairs, and Compliance.

49 CFR 1007.3, Requests by an
Individual for Information or Access
and 49 CFR 1007.6, Disclosure to Third
Parties

These sections, which concern
requests by individuals for information
and disclosure to third parties by the
Board, will be updated to reflect the
Board’s current United States Postal
Service mailing address.

49 CFR 1011.3, The Chairman, Vice
Chairman, and Board Member

Section 1011.3(c)(1) refers to the
Secretary as one of the designees for
recording legally required votes and
official acts of the Board. This reference
will be changed to Clearance Clerk.

49 CFR 1011.6, Delegations of Authority
by the Chairman

Sections 49 CFR 1011.6(c)(3), (d), and
(g). These sections identify delegations
of authority to the Secretary. Under
section 1011.6(c)(3), the Secretary has
authority to dispose of routine
procedural matters under modified
procedure not assigned to an
administrative law judge or Board
Member and, unless otherwise ordered
by the Chairman or by a majority of the
Board in individual proceedings,
authority to decide whether complaint
proceedings shall be assigned for oral
hearing or handled under modified
procedure. Section 1011.6(d) provides
for the authority of the Secretary to
dismiss a complaint or application at
the request of the complainant or
applicant. In section 1011.6(g), the
Secretary has authority to sign and
transmit to the Small Business
Administration certifications of no
significant economic impact on a
substantial number of small entities for
proposed rules that might be adopted by
the Board and findings regarding waiver
of initial regulatory flexibility analysis
or delay of initial or final regulatory
flexibility analyses, under the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. We are removing all references to
the Secretary in these sections and
delegating the authorities stated in these

sections to the Director of the Office of
Proceedings.

49 CFR 1011.7, Delegations of Authority
by the Board to Specific Offices of the
Board

Sections 49 CFR 1011.7(a), (b), and
(c). These sections identify delegations
of authority to specific offices of the
Board. Because there is no longer an
Office of the Secretary, the heading in
the regulations for the Secretary (section
1011.7(a)) will be deleted and replaced
with Office of Proceedings. All other
references to the Secretary in section
1011.7(a) will be changed to the Director
of the Office of Proceedings. The section
will read: ““(a) Office of Proceedings. (1)
The Director of the Office of
Proceedings is delegated the following
authority: * * * .”” Sections 1011.7(a)(1)
and (a)(2) will be renumbered to
sections 1011.7(a)(1)(i) and (a)(1)(ii),
respectively. In section 1011.7(a), the
cross-reference to paragraph (c)(2) will
be updated to (b)(2) (to reflect the
change that will be adopted below) and
the 4-digit code provided by the United
States Postal Service will be added to
the postal ZIP code for the Board’s
office.

There is no longer an Office of
Compliance and Enforcement so the
references to that Office also will be
deleted and replaced with the Office of
Public Assistance, Governmental
Affairs, and Compliance in sections
1011.7(a) and (c). Accordingly, the
reference to the Chief, Section of Tariffs,
Office of Compliance and Enforcement
in section 1011.7(c) will be deleted. The
reference to the Office of Proceedings in
the heading to section 1011.7(b) will be
deleted. Section 1011.7(b) will be
renumbered as section 1011.7(2) and
will read: ““(2) In addition to the
authority delegated * * *.” The
remainder of section 1011.7(b) will be
renumbered appropriately and the
cross-reference to 49 CFR 1011.6(h) will
be updated to reflect 49 CFR
1011.6(c)(3), (d), (g), and (h), to include
the new delegations of authority
announced in this decision. In section
1011.7(b)(16), the Board changes the
reference from ‘“The Burlington
Northern and Santa Fe”” to “BNSF.”
Section 1011.7(c) will be renumbered as
section 1011.7(b).?

49 CFR 1012.1, General Provisions, 49
CFR 1012.3, Public Notice, and 49 CFR
1016.311, Payment of Award

Section 49 CFR 1012.1. Section
1012.1(c) refers to written requests for

1Unless otherwise noted, the references in this
decision to 49 CFR part 1011 will be to the sections
of that part as numbered prior to the changes we
are adopting in this decision.

copies of the votes or statements of
position of Board Members eligible to
participate in action taken by notation
voting. The reference to the Secretary of
the Board will be deleted and replaced
with Records Officer.

Section 49 CFR 1012.3. This section
refers to public notice of the scheduling
of a Board meeting. The reference to the
Secretary in section 1012.3(a) will be
changed to Clearance Clerk.

Section 49 CFR 1016.311. This section
refers to an applicant’s submission of an
award granted against the Board. The
reference to the Secretary in this section
will be changed to ““Chief, Section of
Financial Services.”

49 CFR Parts 1100-1269

Our decision requires minor changes
to 49 CFR parts 1100-1269, which
contain provisions for conducting
proceedings and procedures for how the
public shall communicate with the
Board when submitting documents and
requesting reports.2 In most instances,
we remove references to the Office of
the Secretary or Secretary and insert
references to the Office of Proceedings,
its Director, or its Chief of the Section
of Administration.? These additions to
the delegations of authority to the
Director of the Office of Proceedings
will appear at 49 CFR 1011.6 and
1011.7.

In the sections revised to insert
references to the Chief of the Section of
Administration we update references to
the Secretary to reflect our decision that
the Chief of the Section of
Administration will be the contact for
all Board filings.# Unless otherwise
noted in the regulations, proceeding and
recordation related correspondence to
the Board should be addressed to the
Chief of the Section of Administration.

In some instances, the change in these
sections will be to delete references to
the Secretary and insert a reference to
the Office of Public Assistance,
Governmental Affairs, and Compliance,
or to its Director.5 These updated

2The affected sections shall include 49 CFR parts
1100, 1102, 1103, 1104, 1105, 1109, 1110, 1113,
1114, 1116, 1118, 1132, 1139, 1150, 1152, 1177,
1180, 1240, 1241, 1242, 1243, 1245, 1246, 1248,
1253, and 1260-1269.

3 Sections revised to insert references to the
Office of Proceedings or its Director shall include
49 CFR 1109.1, 1110.7, 1113.2, 1113.17, 1114.24,
1114.31, and 1180.4.

4 Sections revised to insert references to the Chief
of the Section of Administration shall include 49
CFR 1102.1, 1102.2, 1103.4, 1104.1, 1105.12,
1109.1, 1110.2-.3, 1110.9, 1113.2, 1116.1, 1118.3,
1132.1,1139.7, 1139.25, 1150.10, 1152.21-.22,
1152.24-.25, 1152.27, 1152.29, 1177.2—.4, 1180.4,
and 1253.20.

5The affected sections shall include 49 CFR
1100.4, 1103.3, 1105.12, and 1110.3.
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references reflect our decision that
public inquiries concerning the
regulations, offers of financial
assistance, public use or trails, and the
availability of published notices, and
requests for non-attorneys to practice
before the Board should be directed to
the Office of Public Assistance,
Governmental Affairs, and Compliance.
In parts 1240-1269, the references to the
Secretary concerning availability of
report forms will be deleted and
replaced with the Office of Economics,
Environmental Analysis, and
Administration.

We also make the following technical
changes. In section 1150.10(b), the
cross-reference 49 CFR 1002.2(f)(33) is
noted as reserved; we will revise the
cross-reference to 49 CFR 1002.2(f). In
section 49 CFR 1152.25(e) the Board
updates the cross-reference from 49 CFR
1011.8(c)(4) and (5) to 49 CFR
1011.7(a)(2)(iv) and (v) to reflect the
changes made in this decision. In
section 49 CFR 1152.27(e)(1) and (e)(2)
the out-of-date reference to section
1011.8 (concerning delegation of
authority) will be updated to section
1011.7(a). In section 1180.4, the
reference to James H. Bayne will be
deleted. In 49 CFR parts 1100-1269, we
also update the Board’s address and add
the 4-digit code provided by the United
States Postal Service to the postal ZIP
code for the Board’s office, as
necessary.®

Because these changes relate solely to
the rules of agency practice, procedure,
and organization, they will be issued as
final rules without requesting public
comment. See 5 U.S.C. 553(b)(A).

The Board certifies that these rule
changes will not have a significant
economic effect on a substantial number
of small entities. The changes being
made pertain to agency management,
personnel, and procedure, and should
have no impact on small entities.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

List of Subjects
49 CFR Part 1001

Administrative practice and
procedure, Confidential business
information, and Freedom of
information.

6 The affected sections shall include 49 CFR
1102.1, 1104.1, 1105.12, 1110.2, 1110.9, 1116.1,
1118.3,1139.7, 1139.25, 1152.21-.22, 1152.24-.25,
1152.27,1177.2, 1180.4, and 49 CFR parts 1260—
1269.

49 CFR Parts 1002 and 1003

Administrative practice and
procedure, Common carriers, and
Freedom of information.

49 CFR Part 1007
Privacy.
49 CFR Part 1011

Administrative practice and
procedure, Authority delegations
(Government agencies), and
Organization and functions
(Government agencies).

49 CFR Part 1012
Sunshine Act.
49 CFR Part 1016

Claims, Equal access to justice, and
Lawyers.

49 CFR Parts 1100, 1102, 1103, and
1104

Administrative practice and
procedure.

49 CFR Part 1105

Environmental impact statements,
Reporting and recordkeeping
requirements.

49 CFR Part 1109

Administrative practice and
procedure, Maritime carriers, Motor
carriers, and Railroads.

49 CFR Parts 1110, 1113, 1114, 1116,
1118, and 1132

Administrative practice and
procedure.

49 CFR Part 1139

Administrative practice and
procedure, Buses, Freight, Motor
carriers, and Reporting and
recordkeeping requirements.

49 CFR Part 1150

Administrative practice and
procedure, and Railroads.
49 CFR Part 1152

Administrative practice and
procedure, Railroads, Reporting and

recordkeeping requirements, and
Uniform System of Accounts.

49 CFR Part 1177

Administrative practice and
procedure, Archives and records,
Maritime carriers, and Railroads.

49 CFR Part 1180

Administrative practice and
procedure, Railroads, and Reporting and
recordkeeping requirements.

49 CFR Parts 1240, 1241, and 1243

Railroads and Recordkeeping
requirements.

49 CFR Part 1242
Railroads, Taxes.
49 CFR Part 1245

Railroad employees, Reporting and
recordkeeping requirements, and Wages.

49 CFR Part 1246

Railroad employees, Reporting and
recordkeeping requirements.

49 CFR Part 1248

Freight, Railroads, Reporting and
recordkeeping requirements, and
Statistics.

49 CFR Part 1253

Freight forwarders, Maritime carriers,
Motor carriers, Pipelines, Railroads, and
Reporting and recordkeeping
requirements.

49 CFR Part 1260-1269

Valuation.

It is ordered:

1. The final rules set forth in the
Appendix to this decision are adopted.
Notice of the rules adopted here will be
published in the Federal Register.

2. This decision is effective on
November 16, 2009.

Decided: October 5, 2009.

By the Board, Chairman Elliott, Vice
Chairman Nottingham, and Commissioner
Mulvey.

Kulunie L. Cannon,
Clearance Clerk.

APPENDIX
Code of Federal Regulations

m For the reasons set forth in the
preamble, the Surface Transportation
Board amends parts 1001 through 1003,
1007, 1011, 1012, 1016, 1100, 1102
through 1105, 1109, 1110, 1113, 1114,
1116, 1118, 1132, 1139, 1150, 1152,
1177, 1180, 1240 through 1243, 1245,
1246, 1248, 1253, and 1260-1269 of title
49, chapter X, of the Code of Federal
Regulations as follows:

PART 1001—INSPECTION OF
RECORDS

m 1. The authority citation for part 1001
continues to read as follows:

Authority: 5 U.S.C. 552, 49 U.S.C. 702,
and 49 U.S.C. 721.

m 2. Amend § 1001.1 by revising
paragraph (a) introductory text to read
as follows:
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§1001.1

(a) The following specific files and
records in the custody of the Records
Officer of the Surface Transportation
Board are available to the public and
may be inspected at the Board’s office
upon reasonable request during
business hours (between 8:30 a.m. and
5 p.m., Monday through Friday):

* * * * *
m 3. Revise § 1001.2 to read as follows:

§1001.2 Certified copies of records.

Copies of and extracts from public
records will be certified by the Records
Officer. Persons requesting the Board to
prepare such copies should clearly state
the material to be copied, and whether
it shall be certified. Charges will be
made for certification and for the
preparation of copies as provided in
part 1002 of this chapter.

PART 1002—FEES

m 4. The authority citation for part 1002
continues to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A) and 553;
31 U.S.C. 9701; and 49 U.S.C. 721. Section

1002.1(g)(11) also issued under 5 U.S.C. 5514
and 31 U.S.C. 3717.

m 5. Amend § 1002.1 by revising
paragraphs (a), (e), (f) introductory text,
(H(12), (g)(8), (g)(14)(vi), and (i) to read as
follows:

§1002.1 Fees for records search, review,
copying, certification, and related services.
* * * * *

(a) Certificate of the Records Officer,
$17.00.
* * * * *

(e) Fees for courier services to
transport agency records to provide on-
site access to agency records stored off-
site will be set at the rates set forth in
the Board’s agreement with its courier
service provider. Rate information is
available on the Board’s Web site
(http://www.stb.dot.gov) or can be
obtained from the Board’s Records
Officer, Room 1200, Surface
Transportation Board, Washington, DC
20423-0001.

(f) The fee for search and copying
services requiring computer processing
are as follows:

(1) A fee of $66.00 per hour for
professional staff time will be charged
when it is required to fulfill a request

for computer data.
* * * * *
) * x %

(8) The fees for computer data are set
forth in paragraph (f) of this section.

(14) E

(vi) The primary interest in
disclosure: Whether the magnitude of

Records available from the Board.

the identified commercial interest of the
requester is sufficiently large, in
comparison with the public interest in
disclosure, that disclosure is “primarily
in the commercial interest of the
requester.” This fee waiver and
reduction provision will be
implemented in accordance with
guidelines issued by the U.S.
Department of Justice on April 2, 1987
and entitled “New FOIA Fee Waiver
Policy Guidance.” A copy of these
guidelines may be inspected or obtained
from the Surface Transportation Board’s
Freedom of Information Office,
Washington, DC 20423-0001.

* * * * *

(i) Transcript of testimony and of oral
argument, or extracts therefrom, may be
purchased by the public from the
Board’s official reporter. For
information regarding the official
reporter, contact the Records Officer,
Surface Transportation Board,
Washington, DC 20423—-0001.

m 6. Amend § 1002.2 by revising
paragraphs (a)(3) and (e)(2)(i) and (iii) to
read as follows:

§1002.2 Filing fees.

(a] * % %

(3) Fees will be payable to the Surface
Transportation Board, by check payable
in United States currency drawn upon
funds deposited in a United States or
foreign bank or other financial
institution, money order payable in
United States currency, or by credit

card.
* * * * *

(e] EE

(2) * % %

(i) When to request. At the time that
a filing is submitted to the Board the
applicant may request a waiver or
reduction of the fee prescribed in this
part. Such request should be addressed
to the Chief, Section of Administration,
Office of Proceedings, Surface

Transportation Board.
* * * * *

(iii) Board action. The Chief, Section
of Administration, Office of
Proceedings, Surface Transportation
Board will notify the applicant of the
decision to grant or deny the request for

waiver or reduction.
* * * * *

PART 1003—FORMS

m 7. The authority citation for part 1003
continues to read as follows:

Authority: 49 U.S.C. 721, 13301(f).

m 8. Amend § 1003.1 by revising
paragraph (c) to read as follows:

§1003.1 General information.
* * * * *

(c) Copies of all prescribed forms
except insurance forms are available
upon request from the Office of Public
Assistance, Governmental Affairs, and
Compliance, Surface Transportation
Board, Washington, DC 20423.

PART 1007—RECORDS CONTAINING
INFORMATION ABOUT INDIVIDUALS

m 9. The authority citation for part 1007
continues to read as follows:

Authority: 5 U.S.C. 552,49 U.S.C. 721.

m 10. Amend § 1007.3 by revising
paragraph (a) to read as follows:

§1007.3 Requests by an individual for
information or access.

(a) Any individual may request
information on whether a system of
records maintained by the Board
contains any information pertaining to
him or her, or may request access to his
or her record or to any information
pertaining to him or her which is
contained in a system of records. All
requests shall be directed to the Privacy
Officer, Surface Transportation Board,
395 E Street, SW., Washington, DC
20423-0001.

* * * * *

m 11. Amend § 1007.6 by revising
paragraph (c) to read as follows:

§1007.6 Disclosure to third parties.

* * * * *

(c) The accounting described in
paragraph (b) of this section will be
made available to the individual named
in the record upon his written request,
directed to the Privacy Officer, Surface
Transportation Board, 395 E Street, SW.,
Washington, DC 20423-0001, except
that the accounting will not be revealed
with respect to disclosures made under
paragraph (a)(7) of this section 1107.6
pertaining to law enforcement activity,
and will not be maintained as to
disclosures involving systems of records

exempted under section 1007.12.
* * * * *

PART 1011—BOARD ORGANIZATION;
DELEGATIONS OF AUTHORITY

m 12. The authority citation for part
1011 continues to read as follows:
Authority: 5 U.S.C. 553; 31 U.S.C. 9701;

49 U.S.C. 701, 721, 11123, 11124, 11144,
14122, and 15722.

m 13. Amend § 1011.3 by revising
paragraph (c)(1) to read as follows:

§1011.3 The Chairman, Vice Chairman,
and Board Member.
* * * * *
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(c)(1) The Chairman presides at all
sessions of the Board and sees that every
vote and official act of the Board
required by law to be recorded is
accurately and promptly recorded by
the Clearance Clerk or the person
designated by the Board for that

purpose.
* * * * *

m 14. Amend § 1011.6 by revising
paragraphs (c)(3), (d), and (g)
introductory text to read as follows:

§1011.6 Delegations of authority by the
Chairman.

* * * * *

(C) * % %

(3) Unless otherwise ordered by the
Board in individual proceedings,
authority to dispose of routine
procedural matters in proceedings
assigned for handling under modified
procedure, other than those assigned to
an administrative law judge or a Board
Member, is assigned to the Director of
the Office of Proceedings. The Director
of the Office of Proceedings shall also
have authority, unless otherwise
ordered by the Chairman or by a
majority of the Board in individual
proceedings, to decide whether
complaint proceedings shall be handled
under the modified procedure or be
assigned for oral hearings. In carrying
out these duties, the Director of the
Office of Proceedings shall consult, as
necessary, with the General Counsel and
the Director of any Board office to
which an individual proceeding has
been assigned.

(d) Except as provided at 49 CFR
1113.3(b)(1), authority to dismiss a
complaint on complainant’s request, or
an application on applicant’s request, is
delegated to the Director of the Office of

Proceedings.
* * * * *

(g) The Director of the Office of
Proceedings is delegated authority,
under the Regulatory Flexibility Act, 5
U.S.C. 601, et seq., to:

* * * * *

m 15. Amend § 1011.7 by revising
paragraphs (a), (b) introductory text,
(b)(1), and (b)(3) to read as follows:

§1011.7 Delegations of authority by the
Board to specific offices of the Board.

(a) Office of Proceedings.

(1) The Director of the Office of
Proceedings is delegated the following
authority:

(i) Whether (in consultation with
involved Offices) to waive filing fees set
forth at 49 CFR 1002.2(f).

(ii) To issue, on written request,
informal opinions and interpretations
(exclusive of informal opinions and

interpretations on carrier tariff
provisions), which are not binding on
the Board. In issuing informal opinions
or interpretations, the Director of the
Office of Proceedings shall consult with
the Directors of the appropriate Board
offices. Such requests must be directed
to the Director of the Office of
Proceedings, Surface Transportation
Board, Washington, DC 20423-0001.
Authority to issue informal opinions
and interpretations on carrier tariff
provisions is delegated at paragraph
(b)(2) of this section to the Office of
Public Assistance, Governmental
Affairs, and Compliance.

(2) In addition to the authority
delegated at 49 CFR 1011.6(c)(3), (d),(g),
and (h), the Director of the Office of
Proceedings shall have authority
initially to determine the following:

(i) Whether to designate abandonment
proceedings for oral hearings on request.

(ii) Whether offers of financial
assistance satisfy the statutory standards
of 49 U.S.C. 10904(d) for purposes of
negotiations or, in exemption
proceedings, for purposes of partial
revocation and negotiations.

(iii) Whether:

(A) To impose, modify, or remove
environmental or historic preservation
conditions; and

(B) In abandonment proceedings, to
impose public use conditions under 49
U.S.C. 10905 and the implementing
regulations at 49 CFR 1152.28.

(iv) In abandonment proceedings,
when a request for interim trail use/rail
banking is filed under 49 CFR 1152.29,
to determine whether the National
Trails System Act, 16 U.S.C. 1247(d), is
applicable and, where appropriate, to
issue Certificates of Interim Trail Use or
Abandonment (in application
proceedings) or Notices of Interim Trail
Use or Abandonment (in exemption
proceedings).

(v) In any abandonment proceeding
where interim trail use/rail banking is
an issue, to make such findings and
issue decisions as may be necessary for
the orderly administration of the
National Trails System Act, 16 U.S.C.
1247(d).

(vi) Whether to institute requested
declaratory order proceedings under 5
U.S.C. 554(e).

(vii) To issue decisions, after 60 days’
notice by any person discontinuing a
subsidy established under 49 U.S.C.
10904 and at the railroad’s request:

(A) In application proceedings,
immediately issuing decisions
authorizing abandonment or
discontinuance; and

(B) In exemption proceedings,
immediately vacating the decision that

postponed the effective date of the
exemption.

(viii) In proceedings under the Feeder
Railroad Development Program under
49 U.S.C. 10907 and the implementing
regulations at 49 CFR part 1151:

(A) Whether to accept or reject
primary applications under 49 CFR
1151.2(b); competing applications under
section 1151.2(c); and incomplete
applications under 49 CFR 1151.2(d).

(B) Whether to grant waivers from
specific provisions of 49 CFR part 1151.

(ix) In exemption proceedings subject
to environmental or historic
preservation reporting requirements, to
issue a decision, under 49 CFR
1105.10(g), making a finding of no
significant impact where no
environmental or historic preservation
issues have been raised by any party or
identified by the Board’s Section of
Environmental Analysis.

(x) Whether to issue notices of
exemption under 49 U.S.C. 10502:

(A) For acquisition, lease, and
operation transactions under 49 U.S.C.
10901 and 10902 and the implementing
regulations at 49 CFR part 1150,
subparts D and E;

(B) For connecting track constructions
under 49 U.S.C. 10901 and the
implementing regulations at 49 CFR
1150.36;

(C) For rail transactions under 49
U.S.C. 11323 and the implementing
regulations at 49 CFR 1180.2(d); and

(D) For abandonments and
discontinuances under 49 U.S.C. 10903
and the implementing regulations at 49
CFR 1152.50.

(xi) When an application or a petition
for exemption for abandonment is filed,
the Director will issue a notice of that
filing pursuant to 49 CFR 1152.24(e)(2)
and 49 CFR 1152.60, respectively.

(xii) Whether to issue a notice of
exemption under 49 U.S.C. 13541 for a
transaction under 49 U.S.C. 14303
within a motor passenger carrier
corporate family that does not result in
adverse changes in service levels,
significant operational changes, or a
change in the competitive balance with
motor passenger carriers outside the
corporate family.

(xiii) Whether to issue rail modified
certificates of public convenience and
necessity under 49 CFR part 1150,
subpart C.

(xiv) Whether to waive the regulations
at 49 CFR part 1152, subpart C, on
appropriate petition.

(xv) To reject applications, petitions
for exemption, and verified notices
(filed in class exemption proceedings)
for noncompliance with the
environmental rules at 49 CFR part
1105.
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(xvi) To reject applications by BNSF
Railway Company to abandon rail lines
in North Dakota exceeding the 350-mile
cap of section 402 of Public Law 97—
102, 95 Stat. 1465 (1981), as amended
by The Department of Transportation
and Related Agencies Appropriations
Act, 1992, Public Law 102—143, section
343 (Oct. 28, 1991).

(b) Office of Public Assistance,
Governmental Affairs, and Compliance.
The Office of Public Assistance,
Governmental Affairs, and Compliance
is delegated the authority to:

(1) Reject tariffs and railroad
transportation contract summaries filed
with the Board that violate applicable
statutes, rules, or regulations. Any
rejection of a tariff or contract summary
may be by letter signed by or for the
Director, Office of Public Assistance,
Governmental Affairs, and Compliance.

(2) * *x %

(3) Grant or withhold special tariff
authority granting relief from the
provisions of 49 CFR part 1312. Any
grant or withholding of such relief may
be by letter signed by or for the Director,
Office of Public Assistance,

Governmental Affairs, and Compliance.
* * * * *

PART 1012—MEETINGS OF THE
BOARD

m 16. The authority citation for part
1012 continues to read as follows:

Authority: 5 U.S.C. 552b(g), 49 U.S.C. 701,
721.

m 17. Amend § 1012.1 by revising
paragraph (c) to read as follows:

§1012.1 General provisions.

* * * * *

(c) These regulations are not intended
to govern situations in which members
of the Board consider individually and
vote by notation upon matters which are
circulated to them in writing. Copies of
the votes or statements of position of all
Board Members eligible to participate in
action taken by notation voting will be
made available, as soon as possible after
the date upon which the action taken is
made public or any decision or order
adopted is served, in a public reading
room or other easily accessible place
within the Board, or upon written
request to the Records Officer.

m 18. Amend § 1012.3 by revising
paragraph (a) to read as follows:

§1012.3 Public notice.

(a) Unless a majority of the Board
determines that such information is
exempt from disclosure under the Act,
public notice of the scheduling of a
meeting will be given by filing a copy

of the notice with the Clearance Clerk of
the Board for posting and for service on
all parties of record in any proceeding
which is the subject of the meeting or
any other person who has requested
notice with respect to meetings of the
Board, and by submitting a copy of the
notice for publication in the Federal
Register.

* * * * *

PART 1016—SPECIAL PROCEDURES
GOVERNING THE RECOVERY OF
EXPENSES BY PARTIES TO BOARD
ADJUDICATORY PROCEEDINGS

Subpart C—Procedures for
Considering Applications

m 19. The authority citation for part
1016 continues to read as follows:

Authority: 5 U.S.C. 504(c)(1), 49 U.S.C.
721.

m 20. Revise § 1016.311 to read as
follows:

§1016.311

An applicant seeking payment of an
award shall submit to the appropriate
official of the paying agency a copy of
the Board’s final decision granting the
award, accompanied by a statement that
the applicant will not seek review of the
decision in the United States courts.
Where the award is granted against the
Surface Transportation Board the
applicant shall make its submission to
the Chief, Section of Financial Services,
Surface Transportation Board,
Washington, DC 20423—0001. The Board
will pay the amount awarded to the
applicant within 60 days of the
applicant’s submission unless the
judicial review of the award or of the
underlying decision of the adversary
adjudication has been sought by the
applicant or any other party to the
proceeding.

General provisions.

PART 1100—GENERAL PROVISIONS

m 21. The authority citation for part
1100 continues to read as follows:

Authority: 49 U.S.C. 721.

m 22. Revise § 1100.4 to read as follows:
§1100.4

Persons with questions concerning
these rules should either send a written
inquiry addressed to the Director, Office
of Public Assistance, Governmental
Affairs, and Compliance, Surface
Transportation Board or should
telephone the Office of Public
Assistance, Governmental Affairs, and
Compliance.

Information and inquires.

PART 1102—COMMUNICATIONS

m 23. The authority citation for part
1102 continues to read as follows:

Authority: 49 U.S.C. 721.
W 24. Amend § 1102.1 to read as follows:

§1102.1 How Addressed.

All communications should be
addressed to the Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board,
Washington, DC 20423—-0001 unless
otherwise specifically directed by
another Board regulation. All
communications should designate the
docket number and title, if any. The
person communicating shall state his
address, and the party he represents.

m 25. Amend § 1102.2 by revising
paragraph (e) to read as follows:

§1102.2 Ex parte communications
prohibited; penalties provided.
* * * * *

(e) Procedure required of Board
members and employees upon receipt of
ex parte communications concerning
the merits of a proceeding. Any person
who receives an ex parte
communication concerning the merits of
a proceeding must promptly transmit
either the written communication, or a
written summary of the oral
communication with an outline of the
surrounding circumstances to the Chief,
Section of Administration, Office of
Proceedings, Surface Transportation
Board. The Section Chief shall place all
of the material in the correspondence
section of the public docket of the
proceeding. A recipient of such ex parte
communication, who has doubt as to the
nature of the communication, may
request a ruling on the question from
the Board’s Designated Agency Ethics
Official. The Designated Agency Ethics
Official shall promptly reply to such
requests. The Chief, Section of
Administration, Office of Proceedings,
shall promptly notify the Chairman of
the Board of such ex parte
communications sent to the Section
Chief. The Designated Agency Ethics
Official shall promptly notify the
Chairman of all requests for rulings sent
to the Designated Agency Ethics
Official. The Chairman may require that
any communication be placed in the
correspondence section of the docket
when fairness requires that it be made
public, even if it is not a prohibited
communication. The Chairman may
direct the taking of such other action as
may be appropriate under the

circumstances.
* * * * *
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PART 1103—PRACTITIONERS

m 26. The authority citation for part
1103 continues to read as follows:

Authority: 21 U.S.C. 862; 49 U.S.C. 703(e),
721.

m 27. Amend § 1103.3 by revising
paragraphs (c)(1) and (j) to read as
follows:

§1103.3 Persons not attorneys-at-law—
qualifications and requirements for practice
before the Board.

* * * * *

(c)(1) Application for admission. An
application filed pursuant to this rule
under oath for admission to practice
shall be submitted between January and
May 1 of the year in which the
examination is to be taken. The
application is to be completed in full on
the form provided by the Board, and
shall be addressed to the Director, Office
of Public Assistance, Governmental
Affairs, and Compliance, Surface
Transportation Board, Washington, DC
20423-0001, to the attention of the room

number indicated on the form.
* * * * *

(j) Examination results. Results will
be released within 90 days after the
examination. Individual results will be
forwarded to the applicants at least 1
week before being publicly released. To
protect the privacy of those taking the
examination, individual grades will not
be released over the telephone to
anyone. Requests for grades may,
however, be submitted in writing to the
Office of Public Assistance,
Governmental Affairs, and Compliance
to the attention of the address stated in

the application form.
* * * * *

m 28. Amend § 1103.4 by revising
paragraph (d) to read as follows:

§1103.4 Initial appearances.
* * * * *

(d) Filing a letter with the Chief,
Section of Administration, Office of
Proceedings, Surface Transportation
Board stating that practitioner is
authorized to represent a party. The
party represented, their address, and the
docket number of the proceeding must
also be identified at the time of the
initial appearance.

PART 1104—FILING WITH THE
BOARD—COPIES—VERIFICATION—
SERVICE—PLEADINGS, GENERALLY

m 29. The authority citation for part
1104 continues to read as follows:

Authority: 5 U.S.C. 553 and 559; 18 U.S.C.
1621; 21 U.S.C. 862; and 49 U.S.C. 721.

m 30. Amend § 1104.1 by revising
paragraph (a) to read as follows:

§1104.1 Address, identification, and
electronic filing option.

(a) Except as provided in § 1115.7,
pleadings should be addressed to the
“Chief, Section of Administration,
Office of Proceedings, Surface
Transportation Board, Washington, DC
20423-0001,” and should designate the
docket number and title of the

proceeding, if known.
* * * * *

PART 1105—PROCEDURES FOR
IMPLEMENTATION OF
ENVIRONMENTAL LAWS

m 31. The authority citation for part
1105 continues to read as follows:

Authority: 16 U.S.C. 470f, 1456, and 1536;
42 U.S.C. 4332 and 6362(b); and 49 U.S.C.
701 note (1995) (Savings Provisions), 721(a),
10502, and 10903—-10905.

m 32. Amend § 1105.12 by revising
Appendix to § 1105.12—Sample
Newspaper Notices to read as follows:

§1105.12 Sample newspaper notices for
abandonment exemption cases.
* * * * *

Appendix to § 1105.12—Sample
Newspaper Notices

Sample Local Newspaper Notice for Out-Of-
Service Abandonment Exemptions

Notice of Intent To Abandon or To
Discontinue Rail Service

(Name of railroad) gives notice that on or
about (insert date notice of exemption will be
filed with the Surface Transportation Board),
it intends to file with the Surface
Transportation Board, Washington, DC
20423, a notice of exemption under 49 CFR
1152 Subpart F—Exempt Abandonments
permitting the (abandonment of or
discontinuance of service on) a  mile line
of railroad between railroad milepost
near (station name), which traverses through
United States Postal Service ZIP Codes (ZIP
Codes) and railroad milepost  , near
(station name) which traverses through
United States Postal Service ZIP Codes (ZIP
Codes) in____ County(ies), (State). The
proceeding will be docketed as No.

AB__ (Sub-No. _ X).

The Board’s Section of Environmental
Analysis (SEA) will generally prepare an
Environmental Assessment (EA), which will
normally be available 25 days after the filing
of the notice of exemption. Comments on
environmental and energy matters should be
filed no later than 15 days after the EA
becomes available to the public and will be
addressed in a Board decision. Interested
persons may obtain a copy of the EA or make
inquiries regarding environmental matters by
writing to the Section of Environmental
Analysis (SEA), Surface Transportation
Board, Washington, DC 20423 or by calling

that office at [[NSERT TELEPHONE
NUMBER].

Appropriate offers of financial assistance to
continue rail service can be filed with the
Board. Requests for environmental
conditions, public use conditions, or rail
banking/trails use also can be filed with the
Board. An original and 10 copies of any
pleading that raises matters other than
environmental issues (such as trails use,
public use, and offers of financial assistance)
must be filed directly with the Board’s
Section of Administration, Office of
Proceedings, 395 E Street, SW., Washington,
DC 20423-0001 [See 49 CFR 1104.1(a) and
1104.3(a)], and one copy must be served on
applicants’ representative [See 49 CFR
1104.12(a)]. Questions regarding offers of
financial assistance, public use or trails use
may be directed to the Board’s Office of
Public Assistance, Governmental Affairs, and
Compliance at [INSERT TELEPHONE
NUMBER]. Copies of any comments or
requests for conditions should be served on
the applicant’s representative: (Name,
address and phone number).

Sample Local Newspaper Notice for
Petitions for Abandonment Exemptions

Notice of Intent To Abandon or To
Discontinue Rail Service

(Name of railroad) gives notice that on or
about (insert date petition for abandonment
exemption will be filed with the Surface
Transportation Board) it intends to file with
the Surface Transportation Board,
Washington, DC 20423, a petition for
exemption under 49 U.S.C. 10502 from the
prior approval requirements of 49 U.S.C.
10903, et seq., permitting the (abandonment
of or discontinuance of service on)a  mile
line of railroad between railroad
milepost , near (station name) which
traverses through United States Postal
Service ZIP Codes (ZIP Codes), and railroad
milepost _, near (station name) which
traverses through United States Postal
Service ZIP Codes (ZIP Codes)
in  County(ies), (State). The proceeding
has been docketed as No. AB (Sub-

No.  X).

The Board’s Section of Environmental
Analysis (SEA) will generally prepare an
Environmental Assessment (EA), which will
normally be available 60 days after the filing
of the petition for abandonment exemption.
Comments on environmental and energy
matters should be filed no later than 30 days
after the EA becomes available to the public
and will be addressed in a Board decision.
Interested persons may obtain a copy of the
EA or make inquiries regarding
environmental matters by writing to SEA,
Surface Transportation Board, Washington,
DC 20423 or by calling SEA at [INSERT
TELEPHONE NUMBER].

Appropriate offers of financial assistance to
continue rail service can be filed with the
Board. Requests for environmental
conditions, public use conditions, or rail
banking/trails use also can be filed with the
Board. An original and 10 copies of any
pleading that raises matters other than
environmental issues (such as trails use,
public use, and offers of financial assistance)
must be filed directly with the Board’s
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Section of Administration, Office of
Proceedings, 395 E Street, SW., Washington,
DC 20423-0001 [See 49 CFR 1104.1(a) and
1104.3(a)], and one copy must be served on
applicants’ representative [See 49 CFR
1104.12(a)]. Questions regarding offers of
financial assistance, public use or trails use
may be directed to the Board’s Office of
Public Assistance, Governmental Affairs, and
Compliance at [INSERT TELEPHONE
NUMBER]. Copies of any comments or
requests for conditions should be served on
the applicant’s representative (name and
address).

PART 1109—USE OF ALTERNATIVE
DISPUTE RESOLUTION IN BOARD
PROCEEDINGS AND THOSE IN WHICH
THE BOARD IS A PARTY

m 33. The authority citation for part
1109 continues to read as follows:

Authority: 5 U.S.C. 571 et seq.

m 34. Revise § 1109.1 to read as follows:

§1109.1 Invoking ADR in Board
proceedings.

Any proceeding may be held in
abeyance for 90 days while
administrative dispute resolution (ADR)
procedures (such as arbitration and
mediation) are pursued. (Additional 90
day periods can be requested.) The
period while any proceeding is held in
abeyance to facilitate ADR will not be
counted towards the statutory
deadlines. All parties are required to
indicate their written consent for ADR
treatment. Requests that a proceeding be
held in abeyance while ADR procedures
are pursued should be submitted to the
Chief, Section of Administration, Office
of Proceedings. The Director of the
Office of Proceedings shall promptly
issue an order in response to such
requests. Unless arbitration or some
other binding process involving a
neutral has been undertaken, any party
believing that ADR procedures are not
yielding the intended results shall
inform the Chief, Section of
Administration, Office of Proceedings
and all parties in writing, and normal
agency procedures will be reactivated
by the Director of the Office of
Proceedings by notice served on all the
parties.

PART 1110—PROCEDURES
GOVERNING INFORMAL
RULEMAKING PROCEEDINGS

m 35. The authority citation for part
1110 continues to read as follows:

Authority: 49 U.S.C. 721.

m 36. Amend § 1110.2 by revising
paragraph (c)(1) to read as follows:

§1110.2 Opening of proceeding.
* * * * *

(C] * * %

(1) Be submitted, along with 15 copies
if possible, to the Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board,
Washington, DC 20423-0001;

* * * * *

m 37. Amend § 1110.3 by revising
paragraph (d) to read as follows:

§1110.3 Publication of notices.

(d) In addition to being published in
the Federal Register, notices of
proposed rulemaking and subsequent
notices and decisions in rulemaking
proceedings, will be served on the
parties by the Office of Proceedings and
made available to the public through the
Office of Public Assistance,
Governmental Affairs, and Compliance.
To the extent possible, the date of
service will be the same as the date of
publication in the Federal Register.
When the service and publication dates
are not the same, the date of publication
in the Federal Register is controlling for
the purpose of determining time periods
set by these procedures or by notices
issued in individual proceedings.

m 38. Revise § 1110.7 to read as follows:

§1110.7 Availability of dockets.

Dockets of pending rulemaking
proceedings are maintained in the
Office of Proceedings. These dockets are
available for inspection by any person,
and copies may be obtained upon
payment of the prescribed fee.

m 39. Revise § 1110.9 to read as follows:

§1110.9 Petition for waiver.

Any person may petition the Board
for a permanent or temporary waiver of
any rule. Petitions should be filed with
the Chief, Section of Administration,
Office of Proceedings, Surface
Transportation Board, Washington, DC
20423-0001, and should identify the
rule involved.

PART 1113—ORAL HEARING

m 40. The authority citation for part
1113 continues to read as follows:

Authority: 5 U.S.C. 559; 49 U.S.C. 721.

m 41. Amend § 1113.1 by revising
paragraph (a) to read as follows:

§1113.1
hearings.
(a) Assignment; service and posting of
notice. In those proceedings in which an
oral hearing is to be held, the Board will
assign a time and place for hearing.
Notice of hearings will be posted on the

Scheduling hearings; continued

Board’s Web site, will be served upon
the parties and such other persons as
may be entitled to receive notice under
the Act, and will be available for
inspection at the Board’s office.

* * * * *

m 42. Amend § 1113.2 by revising
paragraphs (a) and (d) to read as follows:

§1113.2 Subpoenas.

(a) Issuance. A subpoena may be
issued upon the direction of the Board
on its own motion or upon request. A
subpoena may be issued by the Board or
by the officer presiding at a hearing and
must be signed by the Director of the
Office of Proceedings or a member of the
Board.

* * * * *

(d) Return. If service of subpoena is
made by a United States marshal or his
deputy, service should be evidenced by
his return on the subpoena. If made by
any other person, such person shall
make an affidavit stating the date, time
and manner of service; and return such
affidavit on, or with, the original
subpoena in accordance with the form
thereon. In case of failure to make
service the reasons for the failure should
be stated on the original subpoena. The
written acceptance of service of a
subpoena by the person subpoenaed
will be sufficient without other
evidence of return. The original
subpoena bearing or accompanied by
the required return, affidavit, statement,
or acceptance of service, should be
returned forthwith to the Chief, Section
of Administration, Office of
Proceedings, unless otherwise directed.
* * * * *

m 43. Amend § 1113.17 by revising
paragraph (c) to read as follows:

§1113.17 Transcript of record.

* * * * *

(c) Objections to corrections. Parties
disagreeing with corrections suggested
pursuant to paragraph (b) of this section
should file written objections in the
same manner as suggested corrections
are to be filed. Objections to suggested
corrections should be filed not later
than 15 days after the filing with the
Board of suggested corrections. If no
objections are timely filed, the Office of
Proceedings shall make the suggested
corrections to the transcript. If
objections are timely filed, the officer
who presided at the hearing shall
determine the merits of the suggested
correction and enter an appropriate
decision in the proceeding.

* * * * *
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PART 1114—EVIDENCE; DISCOVERY

m 44. The authority citation for part
1114 continues to read as follows:

Authority: 5 U.S.C. 559; 49 U.S.C. 721.

m 45. Amend § 1114.24 by revising
paragraph (h) to read as follows:

§1114.24 Depositions; procedures.
* * * * *

(h) Return. The officer shall securely
seal the deposition in an envelope
endorsed with sufficient information to
identify the proceeding and marked
“Deposition of (here insert name of
witness)”” and shall either personally
deliver or promptly send the original
and one copy of all exhibits by
registered mail to the Office of
Proceedings. A deposition to be offered
in evidence must reach the Board not
later than 5 days before the date it is to

be so offered.
* * * * *

m 46. Amend § 1114.31 by revising
paragraph (a)(4) to read as follows:

§1114.31

(a) * x %

(4) Ruling on motion to compel in
stand-alone cost and simplified
standards rate cases. Within 5 business
days after a conference with the parties
convened pursuant to paragraph (a)(3)
of this section, the Director of the Office
of Proceedings will issue a summary
ruling on the motion to compel
discovery. If no conference is convened,
the Director of the Office of Proceedings
will issue this summary ruling within
10 days after the filing of the reply to
the motion to compel. Appeals of a
Director’s ruling will proceed under 49
CFR 1115.9, and the Board will attempt
to rule on such appeals within 20 days

Failure to respond to discovery.

after the filing of the reply to the appeal.

* * * * *

PART 1116—ORAL ARGUMENT
BEFORE THE BOARD

m 47. The authority citation for part
1116 continues to read as follows:

Authority: 49 U.S.C. 721.

m 48. Amend § 1116.1 by revising
paragraph (a) to read as follows:

§1116.1 Requests.

(a) Addressee. Requests for oral
argument should be addressed to the
Chief, Section of Administration, Office
of Proceedings, Surface Transportation
Board, Washington, DC 20423-0001.

* * * * *

PART 1118—PROCEDURES IN
INFORMAL PROCEEDINGS BEFORE
EMPLOYEE BOARDS

m 49. The authority citation for part
1118 continues to read as follows:

Authority: 49 U.S.C. 721.

m 50. Amend § 1118.3 by revising
paragraph (d) to read as follows:

§1118.3 Appeals.
* * * * *

(d) Where filed. Appeals and replies
to appeals of decisions issued by
employee boards must be filed with the
Chief, Section of Administration, Office
of Proceedings, Surface Transportation
Board, 395 E St., SW., Washington, DC
20423-0001.

* * * * *

PART 1132—PROTESTS REQUESTING
SUSPENSION AND INVESTIGATION
OF COLLECTIVE RATEMAKING
ACTIONS

m 51. The authority citation for part
1132 continues to read as follows:

Authority: 49 U.S.C. 721, 13301(f), and
13703.
m 52. Amend § 1132.1 by revising the
section heading and paragraph (d) to
read as follows:

§1132.1 Protest against collective
ratemaking actions.
* * * * *

(d) Copies; service. In connection with
proceedings involving proposals subject
to the special procedures in Ex Parte No.
MC-82, New Procedures in Motor
Carrier Rev. Proc. 339 I.C.C. 324, and set
forth at 49 CFR part 1139, an original
and 10 copies of every protest or reply
filed under this section should be
furnished for the use of the Board.
Except as provided for proposals subject
to the special procedures in Ex Parte No.
MC-82, the original and 10 copies of
each protest, or of each reply filed under
this section, must be filed with the
Board, and one copy simultaneously
must be served upon the publishing
carrier or collective ratemaking
organization, and upon other persons
known by protestant to be interested.
These pleadings should be directed to
the attention of the Chief, Section of
Administration, Office of Proceedings,

Surface Transportation Board.
* * * * *

PART 1139—PROCEDURES IN MOTOR
CARRIER REVENUE PROCEEDINGS

m 53. The authority citation for part
1132 continues to read as follows:

Authority: 49 U.S.C. 721, 13703.

W 54. Revise § 1139.7 to read as follows:

§1139.7 Service.

The detailed information called for
herein shall be in writing and shall be
verified by a person or persons having
knowledge thereof. The original and 10
copies of each verified statement for the
use of the Board shall be filed with the
Chief, Section of Administration, Office
of Proceedings, Surface Transportation
Board, Washington, DC 20423-0001. A
copy of each statement shall be mailed
by first-class mail to each party of
record in the last formal proceeding
concerning a general rate increase in the
affected area or territory. However, one
copy of each statement shall be sent by
express mail to any person undertaking
to bear the cost. Written request for this
expedited service must be made no less
than 5 days before the statement is due
to be filed with the Board. Otherwise,
the service requirements of 49 CFR
1104.12 should be observed.
Information with respect to carrier
affiliates may be served on the parties in
summary form, if so desired. A copy of
each statement shall be furnished to any
interested person on request.

m 55. Revise § 1139.25 toread as
follows:

§1139.25 Service.

The detailed information called for
herein shall be in writing and shall be
verified by a person or persons having
knowledge thereof. The original and 16
copies of each verified statement for the
use of the Board shall be filed with the
Chief, Section of Administration, Office
of Proceedings, Surface Transportation
Board, Washington, DC 20423-0001.
One copy of each statement shall be sent
first-class mail to each of the regional
offices of the Board in the area affected
by the proposed increase, where it will
be open to public inspection. A copy of
each statement shall be mailed by first-
class mail to each party of record in the
last formal proceeding concerning a
general increase in bus passenger fares
in the affected area or territory.
Otherwise, the service requirements of
§1130.1 shall be observed.

PART 1150—CERTIFICATE TO
CONSTRUCT, ACQUIRE, OR OPERATE
RAILROAD LINES

m 56. The authority citation for part
1150 continues to read as follows:

Authority: 49 U.S.C. 721(a), 10502, 10901,
and 10902.

m 57. Amend § 1150.10 by revising
paragraph (b) to read as follows:

§1150.10 Procedures.

* * * * *
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(b) Filing procedures. The original
and 10 copies of the application and all
documents shall be filed with the Chief,
Section of Administration, Office of
Proceedings. A filing fee in the amount
set forth in 49 CFR 1002.2(f) is required
to file an application. Copies of
documents shall be furnished promptly
to interested parties upon request. The
application shall include a stamped self-
addressed envelope to be used to notify
applicant of the docket number.
Additionally, if possible, telephonic
communication of the docket number

shall be made.

* * * * *

PART 1152—ABANDONMENT AND
DISCONTINUANCE OF RAIL LINES
AND RAIL TRANSPORTATION UNDER
49 U.S.C. 10903

m 58. The authority citation for part
1152 continues to read as follows:

Authority: 11 U.S.C. 1170; 16 U.S.C.
1247(d) and 1248; 45 U.S.C. 744; and 49
U.S.C. 701 note (1995) (section 204 of the ICC
Termination Act of 1995), 721(a), 10502,
10903-10905, and 11161.

m 59. Amend § 1152.21 by revising the
third paragraph of section (4)(vi) of the
notice of intent to read as follows:

§1152.21 Form of notice.
* * * * *
(4) * x %
(Vi) L
* * * * *

Written comments and protests,
including all requests for public use and
trail use conditions, should indicate the
proceeding designation STB No. AB

(Sub-No. ) and must be filed
with the Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board,
Washington, DC 20423—-0001, no later
than (insert the date 45 days after the
date applicant intends to file its
application). Interested persons may file
a written comment or protest with the
Board to become a party to this
abandonment (or discontinuance)
proceeding. A copy of each written
comment or protest shall be served
upon the representative of the applicant
(insert name, address, and phone
number). The original and 10 copies of
all comments or protests shall be filed
with the Board with a certificate of
service. Except as otherwise set forth in
part 1152, each document filed with the
Board must be served on all parties to
the abandonment proceeding. 49 CFR
1104.12(a).

m 60. Amend § 1152.22 by revising the
third paragraph of section (iv) of the

notice of application in paragraph (i) to
read as follows:

§1152.22 Contents of application.

* * * * *
(i) * *x %
(iv) * *x %

* * * * *

Written comments and protests,
including all requests for public use and
trail use conditions, must indicate the
proceeding designation STB No. AB
(Sub-No. ) and should be filed
with the Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board (Board),
Washington, DC 20423-0001, no later
than (insert the date 45 days after the
date applicant intends to file its
application). Interested persons may file
a written comment or protest with the
Board to become a party to this
abandonment (or discontinuance)
proceeding. A copy of each written
comment or protest shall be served
upon the representative of the applicant
(insert name, address, and phone
number). The original and 10 copies of
all comments or protests shall be filed
with the Board with a certificate of
service. Except as otherwise set forth in
part 1152, every document filed with
the Board must be served on all parties
to the abandonment proceeding. 49 CFR
1104.12(a).

* * * * *

m 61. Amend § 1152.24 by revising
paragraph (a) to read as follows:

§1152.24 Filing and service of application.

(a) An original and 10 copies of
applications, typewritten or printed on
paper approximately 872 inches by 11
inches with 1% inch left margin, shall
be filed with the Chief, Section of
Administration, Office of Proceedings,
Washington, DC 20423—-0001. The
original shall bear the date and
signature and shall be complete in itself;
the signature may be stamped or typed
and the notarial seal may be omitted on
the copies. A check, money order or
payment by credit card payable to the
Surface Transportation Board must also
be submitted to cover the applicable
filing fee. If the applicant carrier is in
bankruptcy, the application shall also be
filed on the bankruptcy court.

* * * * *

m 62. Amend § 1152.25 by revising
paragraphs (c)(1) and (e)(1)(iii) to read
as follows:

§1152.25 Participation in abandonment or
discontinuance proceedings.
* * * * *

(c) Filing and service of written
comments, protests, along with evidence

and argument, and replies. (1) Written
comments and protests, as well as
public use and trail use requests, shall
be filed with the Board (the Chief,
Section of Administration, Office of
Proceedings, Surface Transportation
Board, Washington, DC 20423-0001)
within 45 days of the filing with the
Board of an abandonment or
discontinuance application.

* * * * *

(e) * *x %

(1) * x %

(iii) The applicability and
administration of the Trails Act [16
U.S.C. 1247(d)] in abandonment
proceedings under 49 U.S.C. 10903 (and
abandonment exemption proceedings),
issued pursuant to delegations of
authority at 49 CFR 1011.7(a)(2)(iv) and
(v), will be acted on by the entire Board
as set forth at 49 CFR 1011.2(a)(7). An
original and 10 copies of all appeals,
and replies to appeals, under this

section must be filed with the Board.
* * * * *

m 63. Amend § 1152.27 by revising
paragraphs (c)(1)(i) introductory text,
(c)(2)(ii), and (e) to read as follows:

§1152.27 Financial assistance
procedures.
* * * * *

(c) Submission of financial assistance
offer—(1) Abandonment and
discontinuance applications and
petitions for exemption—(i) Service and
filing. An offeror must serve its offer of
assistance on the carrier owning and
operating the line and all parties to the
abandonment or discontinuance
application or exemption proceeding.
The offer must be filed concurrently
with the Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board,
Washington, DC 20423-0001.

* * * * *

(2) * % %

(ii) Service and filing. An offeror must
serve its offer of assistance on the carrier
that instituted the exempt filing as well
as all other parties to the proceeding.
The offer must be filed concurrently
with the Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board,
Washington, DC 20423-0001.

* * * * *

(e) Review of offers—(1)
Abandonment and discontinuance
applications. The Board will review
each offer submitted to determine if a
financially responsible person has
offered assistance. If that criterion is
met, the Board will issue a decision
postponing the effective date of the
authorization for abandonment or
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discontinuance. This decision will be
issued within 15 days of the service of
the decision granting the application (or
within 5 days after the offer is filed if
the time for filing has been tolled under
paragraph (c)(1)(i)(C) of this section, or
within 5 days after expiration of the 120
day (4 month) period described in 49
U.S.C. 10904, if that occurs first). Under
the delegation of authority at
§1011.7(a), the Director of the Office of
Proceedings will make the initial
determination whether offers of
financial assistance satisfy the standards
of 49 U.S.C. 10904(d) for purposes of
instituting negotiations. Appeals of
initial decisions determining whether
offers of financial assistance satisfy the
standards of 49 U.S.C. 10904(d) for
purposes of instituting negotiations will
be acted upon by the entire Board
pursuant to 49 CFR 1011.2(a)(7).

(2) Exemption proceedings. The Board
will review each offer submitted to
determine if a financially responsible
person has offered assistance. If that
criterion is met, the Board will postpone
the effective date either of the decision
granting a petition for individual
exemption or the notice of exemption
under the class exemption and partially
revoke the exemption or (in the case of
a class exemption) the notice of
exemption to the extent it applies to 49
U.S.C. 10904. The decision to postpone
and partially revoke will be issued
within 15 days of the service date of a
decision granting a petition for
exemption, or within 35 days of the
Federal Register publication described
in paragraph (b)(2)(ii) of this section (or
within 5 days after the offer is filed if
the time for filing has been tolled under
paragraph (c)(1)(i)(C) or (c)(2)(ii) (C) or
(D) of this section). Under the delegation
of authority at section 1011.7(a), the
Director of the Office of Proceedings
will make the initial determination
whether offers of financial assistance
satisfy the standards of 49 U.S.C.
10904(d) for purposes of partial
revocation and institution of
negotiations. Appeals of initial
decisions determining whether offers of
financial assistance satisfy the standards
of 49 U.S.C. 10904(d) for purposes of
partial revocation and institution of
negotiations will be acted upon by the
entire Board pursuant to 49 CFR
1011.2(a)(7).

* * * * *

m 64. Amend § 1152.29 by revising
paragraph (e)(2) to read as follows:

§1152.29 Prospective use of rights-of-way
for interim trail use and rail banking.
* * * * *

(e)* EE

(2) A railroad that receives authority
from the Board to abandon a line (in a
regulated abandonment proceeding
under 49 U.S.C. 10903, or by individual
or class exemption issued under 49
U.S.C. 10502) shall file a notice of
consummation with the Board to signify
that it has exercised the authority
granted and fully abandoned the line
(e.g., discontinued operations, salvaged
the track, canceled tariffs, and intends
that the property be removed from the
interstate rail network). The notice shall
provide the name of the STB proceeding
and its docket number, a brief
description of the line, and a statement
that the railroad has consummated, or
fully exercised, the abandonment
authority on a certain date. The notice
shall be filed within 1 year of the
service date of the decision permitting
the abandonment (assuming that the
railroad intends to consummate the
abandonment). Notices will be deemed
conclusive on the point of
consummation if there are no legal or
regulatory barriers to consummation
(such as outstanding conditions,
including Trails Act conditions). If, after
1 year from the date of service of a
decision permitting abandonment,
consummation has not been effected by
the railroad’s filing of a notice of
consummation, and there are no legal or
regulatory barriers to consummation,
the authority to abandon will
automatically expire. In that event, a
new proceeding would have to be
instituted if the railroad wants to
abandon the line. Copies of the
railroad’s notice of consummation shall
be filed with the Chief, Section of
Administration, Office of Proceedings.
In addition, the notice of consummation
shall be sent to the State Public Service
Commission (or equivalent agency) of
every state through which the line
passes. If, however, any legal or
regulatory barrier to consummation
exists at the end of the 1-year time
period, the notice of consummation
must be filed not later than 60 days after
satisfaction, expiration or removal of the
legal or regulatory barrier. For good
cause shown, a railroad may file a
request for an extension of time to file
a notice so long as it does so sufficiently
in advance of the expiration of the
deadline for notifying the Board of
consummation to allow for timely
processing.

* * * * *

PART 1177—RECORDATION OF
DOCUMENTS

m 65. The authority citation for part
1177 continues to read as follows:

Authority: 49 U.S.C. 721, 11301.
W 66. Revise § 1177.2 to read as follows:

§1177.2 To whom documents should be
submitted for recordation.

Documents to be recorded shall be
submitted in person, via the Board’s
website, or by mail addressed to the
Chief, Section of Administration, Office
of Proceedings, Surface Transportation
Board, Washington, DC 20423-0001. All
documents submitted by mail should
clearly state “Documents for
Recordation” on the envelope.

m 67. Amend § 1177.3 by revising
paragraph (d) introductory text to read
as follows:

§1177.3 Requirements for submission.
* * * * *

(d) Be accompanied by a letter of
transmittal requesting the recording of
the document. For a sample of a letter,
see §1177.4. Documents submitted
concurrently under the same
recordation number may be included in
a single transmittal letter. Otherwise,
each document must have its own letter
of transmittal. The letter should be
addressed to the Chief, Section of
Administration, Office of Proceedings

and include the following information:
* * * * *

m 68. Amend § 1177.4 by revising the
first two sentences of paragraph (b) to
read as follows:

§1177.4 Sample forms.

(b) Sample Letter of Transmittal.

[Chief, Section of Administration,
Office of Proceedings’ Name] Chief,
Section of Administration, Office of
Proceedings, Surface Transportation
Board, Washington, DC.

Dear Section Chief: I have enclosed an
original and one copy/counterpart of the
document(s) described below, to be
recorded pursuant to Section 11301 of
Title 49 of the U.S. Code.

* * * * *

PART 1180—RAILROAD ACQUISITION,
CONTROL, MERGER,
CONSOLIDATION PROJECT,
TRACKAGE RIGHTS, AND LEASE
PROCEDURES

m 69. The authority citation for part
1180 continues to read as follows:

Authority: 5 U.S.C. 553 and 559; 11 U.S.C.
1172; 49 U.S.C. 721, 10502, 11323-11325.
m 70. Amend § 1180.4 by revising
paragraphs (c)(2)(ii), (c)(6)(iii), (g)(1)
introductory text, and (g)(2)(i) to read as
follows:

§1180.4 Procedures.

* * * * *



Federal Register/Vol. 74, No. 198/ Thursday, October 15, 2009/Rules and Regulations

52911

(C) R

(2) * *x %

(ii) The application shall be filed with
Chief, Section of Administration, Office
of Proceedings, Surface Transportation
Board, Washington, DC 20423-0001.

* * * * *

(6) * *x %

(iii) The Board’s Office of Proceedings
will provide informal opinions and
interpretations, which are not binding
on the Board, regarding the format of or
information to be included in the

application.
* * * * *

(g) Notice of exemption. (1) To qualify
for an exemption under section
1180.2(d), a railroad must file a verified
notice of the transaction with the Board
at least 30 days before the transaction is
consummated indicating the proposed
consummation date. Before a notice is
filed, the railroad shall obtain a docket
number from the Board’s Section of

Administration, Office of Proceedings.
* * * * *

(2)(i) To qualify for an exemption
under section 1180.2(d)(7) (acquisition
or renewal of trackage rights
agreements), in addition to the notice,
the railroad must file a caption
summary suitable for publication in the
Federal Register. The caption summary
must be in the following form:

Surface Transportation Board
Notice of Exemption
Finance Docket No.

(1)—Trackage Rights—(2)

(2) (3) to grant (4) trackage rights to (1)
between (5). The trackage rights will be
effective on (6).

This notice is filed under section
1180.2(d)(7). Petitions to revoke the
exemption under 49 U.S.C. 10502(d)
may be filed at any time. The filing of
a petition to revoke will not stay the
transaction.

Dated:

By the Board.

[Insert name]
Director, Office of Proceedings.

The following key identifies the
information symbolized in the
summary.

(1) Name of the tenant railroad.

(2) Name of the landlord railroad.

(3) If an agreement has been entered
use “has agreed”, but if an agreement
has been reached but not entered use
“will agree.”

(4) Indicate whether “overhead” or
“local” trackage rights are involved.

(5) Describe the trackage rights.

(6) State the date the trackage rights
agreement is proposed to be
consummated.

(ii) To qualify for an exemption under
section 1180.2(d)(8) (acquisition of
temporary trackage rights), in addition
to the notice, the railroad must file a
caption summary suitable for
publication in the Federal Register. The
caption summary must be in the
following form:

Surface Transportation Board
Notice of Exemption
STB Finance Docket No.

(1)—Temporary Trackage Rights—(2)

(2)(3) to grant overhead temporary
trackage rights to (1) between (4). The
temporary trackage rights will be
effective on (5). The authorization will
expire on (6).

This notice is filed under
§1180.2(d)(8). Petitions to revoke the
exemption under 49 U.S.C. 10502(d)
may be filed at any time. The filing of
a petition to revoke will not stay the

transaction.
Dated:
By the Board.

[Insert name]
Director, Office of Proceedings.

PARTS 1240-1259—REPORTS

m 71. Revise the note to parts 1240-1259
to read as follows:

Note: The report forms prescribed by parts
1241-1259 are available upon request from
the Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

PART 1241—ANNUAL, SPECIAL, OR
PERIODIC REPORTS—CARRIERS
SUBJECT TO PART | OF THE
INTERSTATE COMMERCE ACT

m 72. The authority citation for part
1241 continues to read as follows:

Authority: 49 U.S.C. 11145.

m 73. Revise the note to part 1241 to
read as follows:

Note: The report forms prescribed by part
1241 are available upon request from the
Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

PART 1242—SEPARATION OF
COMMON OPERATING EXPENSES
BETWEEN FREIGHT SERVICE AND
PASSENGER SERVICE FOR
RAILROADS

m 74. The authority citation for part
1242 continues to read as follows:
Authority: 49 U.S.C. 721, 11142.

m 75. Revise the note to part 1242 to
read as follows:

Note: The report forms prescribed by part
1242 are available upon request from the
Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

PART 1243—QUARTERLY OPERATING
REPORTS—RAILROADS

m 76. The authority citation for part
1243 continues to read as follows:

Authority: 49 U.S.C. 721, 11145.

m 77. Revise the note to part 1243 to
read as follows:

Note: The report forms prescribed by part
1243 are available upon request from the
Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

PART 1245—CLASSIFICATION OF
RAILROAD EMPLOYEES; REPORTS
OF SERVICE AND COMPENSATION

m 78. The authority citation for part
1245 continues to read as follows:

Authority: 49 U.S.C. 721, 11145.

m 79. Revise the note to part 1245 to
read as follows:

Note: The report forms prescribed by part
1245 are available upon request from the
Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

PART 1246—NUMBER OF RAILROAD
EMPLOYEES

m 80. The authority citation for part
1246 continues to read as follows:

Authority: 49 U.S.C. 721, 11145.

m 81. Amend § 1246.1 by revising the
note to read as follows:

§1246.1 Monthly report of number of
railroad employees.
* * * * *

Note: The report forms prescribed by parts
1245 and 1246 are available upon request
from the Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

PART 1248—FREIGHT COMMODITY
STATISTICS

m 82. The authority citation for part
1248 continues to read as follows:

Authority: 49 U.S.C. 721, 11144 and
11145.

m 83. Revise the note to part 1248 to
read as follows:
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Note: The report forms prescribed by part
1248 are available upon request from the
Economics, Environmental Analysis, and
Administration, Surface Transportation
Board, Washington, DC 20423-0001.

PART 1253—RATE-MAKING
ORGANIZATION; RECORDS AND
REPORTS

m 84. The authority citation for part
1253 continues to read as follows:

Authority: 49 U.S.C. 721, 10706, 13703,
11144, and 11145.

m 85. Revise the note to part 1253 to
read as follows:

Note: The report forms prescribed by part
1253 are available upon request from the
Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

m 86. Amend § 1253.20 by revising
paragraph (c) to read as follows:

§1253.20 Other records.

* * * * *

(c) All rate bureaus are required to:

(1) Advise the Board of any change in
legal address by notifying the Chief,
Section of Administration, Office of
Proceedings; and

(2) Submit information to the Board
when requested.

PARTS 1260-1269—VALUATION

m 87. Revise the note to parts 1260—
1269 to read as follows:

Note: The report forms prescribed by parts
1260-1269 are available upon request from
the Office of Economics, Environmental
Analysis, and Administration, Surface
Transportation Board, Washington, DC
20423-0001.

[FR Doc. E9-24674 Filed 10-14—09; 8:45 am]|
BILLING CODE 4915-01-P

ACTION: Temporary rule; modification of
closure.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648-XS34

Fisheries of the Exclusive Economic
Zone Off Alaska; Northern Rockfish in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

SUMMARY: NMFS is opening directed
fishing for northern rockfish in the
Bering Sea and Aleutian Islands
Management Area (BSAI). This action is
necessary to fully use the 2009 total
allowable catch (TAC) of northern
rockfish in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 11, 2009, through
1200 hrs, A.l.t., December 31, 2009.
Comments must be received at the
following address no later than 4:30
p-m., A.L.t., October 30, 2009.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by 0648—-XS34, by
any one of the following methods:

o Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal website at
http://www.regulations.gov.

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586—7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit Confidential
Business Information or otherwise
sensitive or protected information.

NMFS will accept anonymous
comments. Enter “N/A” in the required
fields, if you wish to remain
anonymous. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
portable document file (pdf) file formats
only.

FOR FURTHER INFORMATION CONTACT:
Patty Britza, 907-586-7376.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI according to the Fishery
Management Plan for Groundfish of the
Bering Sea and Aleutian Islands
Management Area (FMP) prepared by
the North Pacific Fishery Management
Council under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act.
Regulations governing fishing by U.S.
vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

NMEFS closed the directed fishery for
northern rockfish in the BSAI under

§679.20(d)(1)(iii) on January 1, 2009 (74
FR 7359, February 17, 2009).

As of October 7, 2009, NMFS has
determined that approximately 4,794
metric tons of northern rockfish remain
unharvested in the BSAI Therefore, in
accordance with §679.25(a)(1)(i),
(a)(2)(1)(C) and (a)(2)(iii)(D), and to fully
utilize the 2009 TAC of northern
rockfish in the BSAI, NMFS is
terminating the previous closure and is
opening directed fishing for northern
rockfish in the BSAI. This will enhance
the socioeconomic well-being of
harvesters in this area. The
Administrator, Alaska Region (Regional
Administrator) considered the following
factors in reaching this decision: (1) the
current catch of northern rockfish in the
BSAI and, (2) the harvest capacity and
stated intent on future harvesting
patterns of vessels in participating in
this fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) and 679.25(c)(1)(ii) as
such requirement is impracticable and
contrary to the public interest. This
requirement is impracticable and
contrary to the public interest as it
would prevent NMFS from responding
to the most recent fisheries data in a
timely fashion and would delay the
opening of northern rockfish in the
BSAI NMFS was unable to publish a
notice providing time for public
comment because the most recent,
relevant data only became available as
of October 7, 2009.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMFS could not allow the fishery for
northern rockfish in the BSAI to be
harvested in an expedient manner and
in accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until October 26, 2009.

This action is required by § 679.20
and §679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: October 9, 2009.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—24824 Filed 10-9-09; 8:45 am]
BILLING CODE 3510-22-S



52914

Proposed Rules

Federal Register
Vol. 74, No. 198

Thursday, October 15, 2009

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL TRADE COMMISSION
16 CFR Part 310

Telemarketing Sales Rule; Extension
of Comment Period in the Notice of
Proposed Rulemaking

AGENCY: Federal Trade Commission
(“Commission” or “FTC”).

ACTION: Extension of comment period.

SUMMARY: In a Federal Register
document announced on July 30, 2009,1
and published in the Federal Register
on August 19, 2009 (“Notice),? the
Federal Trade Commission requested
comment on its Notice of Proposed
Rulemaking (“NPRM”) in connection
with proposed debt relief amendments
to the Telemarketing Sales Rule
(“TSR”). The NPRM stated that
comments must be received on or before
October 9, 2009. In response to a request
to extend the comment period received
on September 17, 2009, the Commission
has determined to extend the comment
period until October 26, 2009.

DATES: Written comments addressing
the debt relief amendments to the TSR
must be received on or before October
26, 2009.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form. For
important information concerning the
comments you file, please review the
SUPPLEMENTARY INFORMATION section
below. Comments in electronic form
should be filed at the following
electronic address: (https://
secure.commentworks.com/ftc-
TSRDebtRelief) (following the
instructions on the web-based form).
Comments in paper form should be
mailed or delivered to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-135
(Annex T), 600 Pennsylvania Avenue,
NW, Washington, DC 20580, in the

1 The Notice was announced in a press release
on July 30, 2009, available at: (http://www.ftc.gov/
opa/2009/07/tsr.shtm).

274 FR 41988 (Aug. 19, 2009).

manner detailed in the SUPPLEMENTARY
INFORMATION section below.

FOR FURTHER INFORMATION CONTACT:
Allison Brown, Division of Financial
Practices, Bureau of Consumer
Protection, Federal Trade Commission,
600 Pennsylvania Avenue, NW,
Washington, DC 20580, (202) 326-3224.

SUPPLEMENTARY INFORMATION: On August
19, 2009, the Commission published an
NPRM proposing amendments to the
Telemarketing Sales Rule (16 CFR part
310) to address concerns about debt
relief services. In that Notice, the
Commission solicited comment
regarding the proposed Rule and
provided for a 60-day comment period.
Thus, the comment period for the
NPRM would close October 9, 2009.

On September 17, 2009, U.S.
Congressman Dan Burton sent a letter to
FTC Chairman Jon D. Leibowitz
requesting a 120-day extension of the
comment period, and on October 2,
2009, U.S. Congressman Pete Sessions
and nine other Members of Congress#
sent a letter to Chairman Leibowitz
similarly requesting a 120-day extension
of the comment period. In their letters,
Congressman Burton and the other
Members of Congress state that the
NPRM involves issues that are
important to many Members of
Congress, who were unable to give the
issues proper consideration due to the
August recess and ensuing and pressing
Congressional business. They also state
that many members of the public will be
unable to participate in the comment
process given the current comment
deadline.

The Commission concludes that
although an extension is warranted, an
extension of 120 days is unnecessary to
ensure that interested parties have an
adequate opportunity to prepare and
submit comments and would cause
undue delay. In addition, the FTC staff
is holding a public forum on November
4, 2009 to discuss the comments
received on the proposed rule and allow
members of the public to express views
about the proposed rule. The public
forum provides another opportunity to
provide information to the Commission.

4 The other signatories are Rep. John Sullivan,

Rep. Steve Scalise, Rep. Lynne Westmoreland, Rep.
Sam Johnson, Rep. Sue Myrick, Rep. Marsha
Blackburn, Rep. Mike Coffman, Rep. Tom Price, and
Rep. Mary Fallin.

Requests to participate in the public
forum are due on October 9, 2009.5

Accordingly, the Commission has
decided to extend the comment period
from October 9, 2009 to October 26,
2009. Interested parties are invited to
submit written comments electronically
or in paper form. Comments should
refer to “Telemarketing Sales Rule -
Debt Relief Amendments, R411001” to
facilitate the organization of comments.
Please note that your comment—
including your name and your state—
will be placed on the public record of
this proceeding, including on the
publicly accessible FTC Website at
(http://www.ftc.gov/os/
publiccomments.shtm).

Because comments will be made
public, they should not include any
sensitive personal information, such as
any individual’s: Social Security
Number; date of birth; driver’s license
number, other state identification
number, or foreign country equivalent;
passport number; financial account
number; or credit or debit card number.
Comments also should not include any
sensitive health information, such as
medical records or other individually
identifiable health information. In
addition, comments should not include
any “[t]rade secret or any commercial or
financial information which is obtained
from any person and which is privileged
orconfidential,” as provided in Section
6(f) of the Federal Trade Commaission
Act (“FTC Act”), 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
Comments containing material for
which confidential treatment is
requested must be filed in paper form,
must be clearly labeled “Confidential,”
and must comply with FTC Rule 4.9(c),
16 CFR 4.9(c).5

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted by
using the following weblink: (https://

5 Additional information about the public forum
is available at (http://www1.ftc.gov/opa/2009/08/
tsrforum.shtm).

6 The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See FTC
Rule 4.9(c), 16 CFR 4.9(c).
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secure.commentworks.com/ftc-
TSRDebtRelief) (and following the
instructions on the web-based form). To
ensure that the Commission considers
an electronic comment, you must file it
on the web-based form at the weblink
(https://secure.commentworks.com/ftc-
TSRDebtRelief). If this Notice appears at
(http://www.regulations.gov/search/
Regs/home.html#home), you may also
file an electronic comment through that
website. The Commission will consider
all comments that regulations.gov
forwards to it. You may also visit the
FTC website at (http://www.ftc.gov) to
read the Notice and the news release
describing it.

A comment filed in paper form
should include the “Telemarketing
Sales Rule - Debt Relief Amendments -
R411001” reference both in the text and
on the envelope, and should be mailed
or delivered to the following address:
Federal Trade Commission, Office of the
Secretary, Room H-135 (Annex T), 600
Pennsylvania Avenue, NW, Washington,
DC 20580. The FTC requests that any
comment filed in paper form be sent by
courier or overnight service, if possible,
to avoid security related delays.

Comments on any proposed filing,
recordkeeping, or disclosure
requirements that are subject to
paperwork burden review under the
Paperwork Reduction Act should
additionally be submitted to: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(“OMB”), Attention: Desk Officer for
Federal Trade Commission. Comments
should be submitted via facsimile to
(202) 395-5167 because U.S. postal mail
at the OMB is subject to delays due to
heightened security precautions.

The FTC Act and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC
website, to the extent practicable, at
(http://www.ftc.gov/os/
publiccomments.shtm). As a matter of
discretion, the Commission makes every
effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC
website. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at (http://www.ftc.gov/ftc/
privacy.shtm).

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. E9-24730 Filed 10-14—09: 8:45 am]
BILLING CODE 6750-01-S

FEDERAL TRADE COMMISSION

16 CFR Part 610
RIN 3084-AA94

Free Annual File Disclosures
Amendments to Rule to Prevent
Deceptive Marketing of Credit Reports
and to Ensure Access to Free Annual
File Disclosures

AGENCY: Federal Trade Commission.
ACTION: Notice of proposed rulemaking;
request for comment.

SUMMARY: Section 205 of the Credit
CARD Act of 2009 requires the Federal
Trade Commission (“FTC” or
“Commission”) to issue a rule by
February 22, 2010, to prevent deceptive
marketing of “free credit reports.”To
that end, the Commission proposes, and
seeks comment on, amendments to the
Commission’s Free Annual File
Disclosures Rule, 16 CFR Part 610. The
proposed amendments would require
certain advertisements for “free credit
reports” to include prominent
disclosures designed to prevent
consumers from confusing these “free”
offers with the federally mandated free
annual file disclosures available through
the single centralized source. In
addition, the Commission proposes
amendments to delay advertisements for
products and services through the
centralized source until after the
consumer receives his or her free annual
file disclosure, and to prohibit other
practices that may interfere with the free
file disclosure process. Finally, the
Commission proposes certain technical
amendments to the Rule.

DATES: Comments must be received on
or before November 30, 2009.
ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form, by
following the instructions in the
Request for Comments part of the
SUPPLEMENTARY INFORMATION
section below. Comments in electronic
form should be submitted by using the
following weblink: (http://
public.commentworks.com/ftc/
FreeCreditReportNPRM) (and following
the instructions on the web-based form).
Comments in paper form should be
mailed or delivered to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-135

(Annex T), 600 Pennsylvania Avenue,
NW, Washington, DC 20580, in the
manner detailed in the SUPPLEMENTARY
INFORMATION section below.

FOR FURTHER INFORMATION CONTACT:
Katherine Armstrong, Attorney, or
Steven Toporoff, Attorney, Division of
Privacy and Identity Protection, Bureau
of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580, (202) 326-
2252,

SUPPLEMENTARY INFORMATION:

I. Background

In this Notice, the Commission is
proposing to amend its Free Annual File
Disclosures Rule (“Free Reports Rule”
or “Rule”),! which went into effect in
2004. This Rule sets out the procedures
that nationwide consumer reporting
agencies? (“CRAs”) and nationwide
specialty consumer reporting agencies?3
must follow to comply with section 612
of the Fair Credit Reporting Act
(“FCRA”), which gives consumers the
right to obtain free annual file
disclosures from the nationwide CRAs
through a single centralized source. The
Commission’s proposed amendments
implement the Credit Card
Accountability Responsibility and
Disclosure Act of 2009 (“Act’’),4 which
directs the Commission to promulgate a
rule within nine months requiring
certain disclosures in the advertising for
“free credit reports” to reduce consumer
confusion. The Commission also is
proposing a number of changes to
address certain practices that the
Commission believes interfere with or
detract from consumers’ ability to obtain
their free annual file disclosures, as well
as certain technical corrections
described below.

A. The Free Annual File Disclosures
Rule

The Fair and Accurate Credit
Transactions Act of 2003 (“FACT Act”)
amended the FCRA and directed the
Commission to promulgate a rule
specifying the procedures for consumers

116 CFR Part 610.

2Section 603(p) of the FCRA defines a
“nationwide consumer reporting agency” as a
consumer reporting agency that compiles and
maintains files on consumers on a nationwide basis.
At this time, there are three nationwide consumer
reporting agencies — Equifax Inc., Experian, and
TransUnion LLC.

3Nationwide specialty consumer reporting
agencies are defined in section 603(w) of the FCRA.
Specifically, section 603(w) defines “nationwide
specialty consumer reporting agency’ as a CRA that
compiles and maintains files on consumers on a
nationwide basis relating to (1) medical records or
payments; (2) residential or tenant history, (3) check
writing history, (4) employment history, or (5)
insurance claims.

4Pub. L. 111-24, 123 Stat. 1734 (May 22, 2009).



52916 Federal Register/Vol.

74, No. 198/ Thursday, October 15,

2009 /Proposed Rules

to obtain free annual file disclosures
from nationwide CRAs and nationwide
specialty consumer reporting agencies.®
To carry out this directive, the
Commission promulgated the Free
Reports Rule, which became effective in
a structured roll-out beginning on the
west coast in December 2004 and
ending on the east coast in September
2005.6 The purpose of the Rule was to
enable consumers to detect and dispute
inaccurate or incomplete information in
the files of nationwide CRAs.

The Rule requires that the nationwide
CRAs jointly establish and operate a
centralized source from which
consumers can obtain free annual file
disclosures through a single dedicated
Internet website
(AnnualCreditReport.com),” a toll-free
telephone number, or a postal address.8
Consumers may request and obtain their
free annual file disclosures from each
nationwide CRA at one time or stagger
their requests throughout the year.

B. The Advertising of “Free Credit
Reports”

Since issuance of the Rule, there has
been a proliferation of confusing
advertising regarding where consumers
can obtain their free annual file
disclosures. For example, shortly after
the Rule went into effect, imposter
websites appeared that misspelled
AnnualCreditReport.com or used sound-
alike website names that did not link to
the authorized AnnualCreditReport.com
website.

In addition, the nationwide CRAs and
others have advertised “free credit
reports” that are tied to the purchase of
products and services, such as credit
scores and credit monitoring. Although
some advertising predated the Rule, the
bulk of the advertising for “free credit
reports” now takes advantage of
consumers’ general knowledge that free
file disclosures are available under
federal law. These advertisements direct
consumers not to
AnnualCreditReport.com, the

5Prior to the FACT Act, consumers could
purchase file disclosures from consumer reporting
agencies, but could only receive a free file
disclosure under limited circumstances. For
example, section 615 of the FCRA provides that
consumers denied credit or employment based
upon information contained in a consumer report
may obtain a free file disclosure from the CRA that
provided the report. 15 U.S.C. 1681m.

669 FR 35468 (June 24, 2004). The Commission
staggered implementation of the Rule across the
country to manage requests for free file disclosures.

“Most requests for file disclosures through the
centralized source occur through the
AnnualCreditReport.com website.
AnnualCreditReport.com is the only federally
authorized website for obtaining free annual file
disclosures.

816 CFR 610.2(a).

authorized source for free annual file
disclosures, but to commercial websites
operated by the nationwide CRAs or
others that sell a variety of products and
services. Further, when a consumer uses
an Internet search engine to find the
website for free annual file disclosures,
the search engine will usually list
“sponsored” links — again, selling
products and services — such as
“FreeCreditReport.com” first.?

As a result of this advertising,
consumers are often misled and
confused about where to go to obtain the
free annual file disclosure mandated by
federal law. Indeed, as discussed further
below, the Commission has received
numerous consumer complaints
demonstrating such confusion, and
concerns about the issue have been the
topic of numerous articles and online
discussions.10

The Commission has taken action to
address these practices. For example, in
2005, the Commission sent 29 warning
letters to operators of more than 130
“imposter” sites. That same year, the
Commission filed an action against
Consumerinfo.com, Inc.,** a marketer of
“free credit reports.” In that action, the
Commission alleged that
Consumerinfo.com, which advertised
“free credit reports” to consumers on
the Internet, through emails, and
through television and radio
advertisements, engaged in deceptive
acts or practices in violation of section
5 of the FTC Act, including the failure:

to disclose or to disclose adequately

in their advertisements or on their
websites that the “free” credit reports
they were offering were not associated
with the annual free credit report
program pursuant to the FACT Act,
but rather a commercial promotion,
and that consumers cannot obtain
their statutorily-mandated free report
through Defendant’s websites.12

Two years later, the Commission
entered a second order with
Consumerinfo.com settling allegations
that it violated the 2005 order.3

9“FreeCreditReport.com” is owned and operated
by Consumerinfo.com, Inc., an Experian company.

10 See discussion of disclosure for Internet
websites below at II.C.4.d of this document.

11 FTC v. Consumerinfo.com, Inc., SACV05-801
AHS (MLGx) (C.D. Cal. Aug. 15, 2005).

12 Id. The settlement in this action required the
defendant to pay consumer redress, prohibited the
defendant from making deceptive and misleading
claims about “free” reports, and required disclosure
of the terms and conditions of any “free” offers. The
defendant also agreed to forgo $950,000 in ill-gotten
gains.

13 FTC v. Consumerinfo.com, Inc., SACV05-801
AHS (MLGx) (C.D. Cal., Jan. 8, 2007) (prohibiting
defendant from failing to make required disclosures
mandated by the 2005 Order and requiring
$300,000 payment for consumer redress).

In addition to law enforcement, the
Commission has undertaken extensive
education efforts to alert consumers of
their legal rights to obtain their free
annual file disclosures. For example, in
the past five years, the Commission has
distributed approximately 1.5 million
copies of the Commission’s brochure
Your Access to Free Credit Reports,
which was published in both English
and Spanish. In addition, (www.ftc.gov/
freereports) contains materials on the
Free Reports Rule and has garnered
more than 8.6 million hits. Most
recently, the Commission distributed
educational videos through its own
website and at (www.youtube.com/
ftevideos) to educate consumers about
AnnualCreditReport.com, the only
federally recognized source for free
annual file disclosures. These videos
have been viewed or downloaded more
than 400,000 times.

C. Section 205 of the Act and Proposed
Section 610.4 of the Free Reports Rule

Despite the Commission’s efforts, the
aggressive advertising for “free credit
reports” tied to the purchase of products
and services continues to confuse
consumers. To address consumer
confusion, Congress enacted section 205
of the Act (““section 205”).14 Section 205
directs the Commission to promulgate a
rule within nine months that would
require advertisements for “free credit
reports” in any medium to include
certain prominent disclosures. With
respect to television and radio
advertisements, section 205 specifies
the language for the required disclosure
as: “This is not the free credit report
provided for by Federal law.”’For
television advertisements, this
disclosure must appear in both the
audio and visual portion of the
advertisement. For all other media,
section 205 directs the Commission to
issue a rule determining the content and
placement of the disclosures.® Finally,
section 205 requires the following
interim advertising disclosure if a rule
is not finalized within nine months:
“Free credit reports are available under
Federal law at:
AnnualCreditReport.com.”

The Commission proposes to add
section 610.4 to this part to carry out the
mandate of section 205. This proposal is
intended to implement the clear
Congressional directive to combat the
deceptive marketing of “free credit
reports” through “prominent”
disclosures. In enacting section 205,
Congress was well aware of current
practices in this area, as well as the

14 Pub. L. 111-24, 123 Stat. 1734 (May 22, 2009).
15 Id.
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Commission’s efforts to address them in
the Consumerinfo.com settlements.16 As
explained more fully below, it is clear
that Congress sought a marked and
substantial change from the status quo,
requiring more significant disclosures
than any currently required or used in
advertisements for “free credit

reports.”’ Accordingly, the Commission
proposes specific prominent disclosures
to prevent consumer confusion and
deceptive marketing of “free credit
reports.” Such disclosures are designed
to prevent consumer deception and
confusion without impeding the truthful
advertising and marketing of products
and services that consumers may choose
to purchase.

As described in the Section-by-
Section analysis below, proposed
section 610.4 includes general
requirements to ensure that the required
disclosures are sufficiently prominent,
such as requiring that all audio
disclosures be delivered in a slow and
deliberate manner. This section also
includes requirements that are specific
to each of the various media in which
advertising may occur. For Internet-
based advertisements, for example,
proposed section 610.4 requires that any
advertisements for “free credit reports”
appearing on a commercial website
include a distinct landing page — not
easily bypassed and containing no
distracting text — directing consumers to
AnnualCreditReport.com.

Where possible, the minimum
disclosure standards in the proposed
amended rule are drawn from
comparable FTC law addressing the
prominence of specific required
disclosures — in particular the Trade
Regulation Rule Pursuant to the
Telephone Disclosure and Dispute
Resolution Act of 1992 (“Pay Per Call
Rule’’).17 They also draw upon relevant
Commission law enforcement actions
and business education materials.

D. Proposed Changes to Section 610.2

In addition to adding provisions to
implement section 205, the Commission
also proposes several changes to section
610.2 of the Rule to address certain
practices that the Commission believes
interfere with or detract from
consumers’ ability to obtain their free
annual file disclosures through the
centralized source. In many respects,
these proposed changes complement
section 610.4 in that they would restrict
practices that may confuse or mislead
consumers.

16 See, e.g., 155 Cong. Rec. S6178, S6179 (June
4, 2009) (statement of Sen. Levin) (emphasizing the
inadequacy of current disclosures accompanying
offerings for “free credit reports”).

1716 CFR Part 308.

Section 610.2 of the Rule currently
permits the nationwide CRAs to
advertise their proprietary products and
services through the centralized source.
When it promulgated the Rule, the
Commission recognized the potential for
confusion from such advertising and
marketing, but chose not to restrict it.18
Instead, to address concerns about
confusion from such advertising, the
Commission restricted communications
on the centralized source that “interfere
with, detract from, contradict, or
otherwise undermine the purpose of the
centralized source.”19

The Commission does not believe that
the standard set forth in the Rule has
worked well. Consumers are subjected
to substantial amounts of advertising for
the nationwide CRAs’ proprietary
products or services while navigating
AnnualCreditReport.com to obtain their
free annual file disclosures. Indeed,
when consumers access the website,
they encounter offers for a variety of
add-on goods or services — such as
credit scores and credit monitoring
services — which they must purchase or
decline before obtaining their free
annual file disclosures.2°

To address this concern, the
Commission proposes to amend section
610.2(g) to delay any advertising or
marketing for products or services
through the centralized source until
after consumers have obtained their free
annual file disclosures. To ensure that
there is no uncertainty as to when
advertising or marketing may begin, the
proposed amended Rule specifies that
advertising or marketing may only begin
once consumers have obtained their file
disclosures through telephone, mail, or
Internet requests. The Commission
believes that consumers are less likely
to be confused or deceived if they are
presented with commercial messages
after they have obtained their
disclosures. The Commission notes that
the proposed delay does not prevent
truthful advertising or marketing after
consumers obtain their free file
disclosures.

18 Id. Among other things, the Commission
reasoned that the FACT Act required nationwide
CRAs to inform consumers of the availability of
credit scores when providing file disclosures to
them and that there was a benefit to those
consumers wishing to purchase a credit score to do
so at the same time that they obtain their annual
file disclosures. 69 FR at 35486.

1916 CFR 610.2(g)(1).

20Consumer complaints received by the
Commission show that promotions selling products
and services confuse and frustrate consumers
attempting to obtain their free annual file
disclosures. Indeed, consumers report feeling
compelled to purchase these advertised products or
services in order to obtain their free annual file
disclosure.

The Commission also proposes the
addition of a new section 610.2(h) to
prohibit a number of other practices that
may interfere with or undermine
consumers’ ability to obtain their free
annual file disclosures. This new
provision: (1) prohibits the placement of
hyperlinks to the nationwide CRAs’
websites that transport consumers away
from the AnnualCreditReport.com
website; (2) prohibits the nationwide
CRAs that participate in the centralized
source process from requiring
consumers to establish an account to
obtain a disclosure; and (3) prohibits the
nationwide CRAs from imposing any
“terms and conditions” on consumers’
access to their file disclosures. As
above, these restrictions are designed to
address practices that interfere with a
consumer’s right to obtain disclosures
through the centralized source; they do
not prevent the truthful advertising and
marketing of products and services
outside of this context.

II. Section-by-Section Discussion of
Proposed Amendments to the Rule

This section discusses each of the
proposed amendments to the Rule. The
Commission seeks comment on each of
these proposals.

A. Proposed section 610.2: Operation of
the centralized source

Proposed section 610.2 retains the
current Rule’s general restriction on
communications or instructions that
interfere with, detract from, contradict,
or otherwise undermine the purpose of
the centralized source.2! In addition, the
Commission proposes to add a
restriction on any advertising or
marketing for products or services, or
any communications or instructions that
advertise or market any products or
services, through the centralized source
until after the consumer has obtained
his or her annual file disclosure. As
discussed above, the Commission
believes such a restriction is needed to
address the proliferation of distracting
and confusing advertising for products
and services to which consumers are
exposed on AnnualCreditReport.com,
and to ensure that consumers easily can
exercise their federal right to obtain
their free annual file disclosures. By
delaying such advertising, consumers
can focus first on obtaining their free
annual file disclosure and can decide
afterwards whether to purchase
additional products or services.

The proposed Rule amendments also
add language to clarify when consumers

21 The current restriction found in section
610.2(g)(1) will be renumbered as proposed section
610.2(g)(2).
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have “obtained” an annual file
disclosure. Specifically, proposed
section 610.2(g)(1)(i) provides that, for
telephone and written requests for
annual file disclosures, the consumer
“has obtained” the file disclosure when
the file disclosure is mailed to the
consumer. Similarly, proposed section
610.2(g)(1)(ii) provides that, for file
disclosures requested through the
Internet, the consumer ‘“‘has obtained”
the file disclosure when it is delivered
to the consumer through the Internet.
The Commission intends this provision
to mean that the delivery is made in a
form that permits the consumer to store,
download, print, or otherwise maintain
the file disclosure for future reference.22
Proposed section 610.2(g)(2) retains the
requirement that any advertising on the
centralized source shall not “interfere
with, detract from, contradict, or
otherwise undermine the purpose of the
centralized source.”

B. Proposed section 610.2(h): Additional
prohibited practices

Proposed section 610.2(h) prohibits
three additional types of conduct that
the Commission believes interfere with
and undermine consumers’ ability to
obtain their free annual file disclosures
through the centralized source.
Specifically, proposed section 610.2(h)
prohibits: (1) hyperlinks to commercial
websites from the centralized source; (2)
any requirement that consumers
establish an account in order to obtain
their free annual file disclosures; and (3)
any requirement that consumers agree to
“terms and conditions” in order to
obtain their free annual file disclosures.
Each of these proposed conduct
prohibitions is discussed below.

1. Proposed section 610.2(h)(i):
Prohibition on hyperlinks to
commercial websites

Proposed section 610.2(h)(i) prohibits
hyperlinks to commercial or proprietary
websites on the website for the
centralized source. Currently, the
landing page to
AnnualCreditReport.com contains
hyperlinks to the websites of the three
nationwide CRAs. If a consumer clicks
on one of the CRA’s hyperlinks, the
consumer is transported to that CRA’s
commercial website, where the
consumer is unable to obtain his or her
free annual file disclosure provided by
federal law. The proposed prohibition is
intended to reduce the possibility that
consumers attempting to obtain their
free annual file disclosures will be
transferred to commercial websites that

22 Cf. Franchise Rule, 16 CFR 436.6(b) (addressing
disclosures in an online environment).

do not provide the federally mandated
free file disclosures and, indeed, may
instead be selling various products or
services.

2. Proposed section 610.2(h)(ii):
Prohibition on requiring the
establishment of accounts

Proposed section 610.2(h)(ii) prohibits
requiring a consumer to establish an
“account” as a prerequisite for obtaining
an annual file disclosure through the
centralized source. The Commission
believes that such a practice interferes
with the operation of the Rule because
it imposes a condition — namely, the
requirement that the consumer establish
an account — on the consumer’s ability
to obtain free annual file disclosures.
Such a prerequisite is contrary to the
intent of the Rule and existing
Commission commentary on the
provision of file disclosures.23 Further,
because establishing an account
generally requires the collection of
personally identifiable information, this
practice runs counter to the prohibition
in section 610.2(b)(ii), which limits the
collection of information to that which
is reasonably necessary to properly
identify the consumer and to process
the consumer’s transaction(s).

3. Proposed section 610.2(h)(iii):
Prohibition on requiring terms and
conditions

Finally, proposed section 610.2(h)(iii)
prohibits asking or requiring consumers
to agree to terms and conditions as a
prerequisite for obtaining their free
annual file disclosures through the
centralized source. Apart from
providing appropriate identifying
information, a consumer’s right to
obtain a free annual file disclosure
should be unfettered and without any
restrictions or conditions.

C. Proposed Section 610.4: Prevention of
deceptive marketing of free credit
reports

Proposed section 610.4 implements
the Act’s prominent disclosure
requirements for any advertisement for
“free credit reports.” As detailed below,
the proposed rule requirements specify
the wording and placement of the
disclosures.

1. Proposed section 610.4(a): The term
“free credit report”

As a preliminary matter, proposed
section 610.4(a) defines the term ““free

23 See FTC Commentary on the Fair Credit
Reporting Act, 16 CFR 600 Appendix, comment
610-2 (“A consumer reporting agency may not add
conditions not set out in the FCRA as a prerequisite
to the required disclosure.”).

credit report,” as used in this section of
the Rule, as follows:

a consumer report or file disclosure
that is prepared by or obtained,
directly or indirectly, from a
nationwide consumer reporting
agency (as defined in section 603(p) of
the [FCRA]); that is represented,
either expressly or impliedly, to be
available to the consumer free of
charge; and that is, in any way, tied
to the purchase of a product or
service.

The proposed definition has three
parts. First, because the term “credit
report” is undefined in section 205 of
the Act, the FCRA, or the Free Reports
Rule, the Commission proposes to
define the term to include a “consumer
report” or “file disclosure’”” under the
FCRA. Second, the term “‘free credit
report” includes only those consumer
reports or file disclosures that are
represented to be free of charge. Third,
the term covers only “free credit report”
offers tied to the purchase of a product
or service. The qualifier “‘tied to the
purchase of a product or service” makes
clear that providers of truly free
consumer reports — including the free
file disclosures provided through the
centralized source — need not comply
with the advertising disclosure
requirements of this section.

2. Proposed section 610.4(b): The term
“www.AnnualCreditReport.com and
877-322-8228”

Proposed section 610.4(b) provides
that if the centralized source’s website
(currently
“(www.AnnualCreditReport.com) *’) or
toll-free telephone number (currently
877-322-8228) were to change, the new
website or toll-free telephone number
would be substituted in all disclosures
required by this proposed section of the
Rule.

3. Proposed section 610.4(c): General
requirements for advertising disclosures

Proposed section 610.4(c) implements
the Act’s mandate that the required
advertising disclosures for “free credit
reports” be “prominent” by setting forth
requirements for visual, audio, and
program-length advertisements.24 These
proposed presentation requirements are
designed to ensure that the mandated

24These minimum disclosure standards are
drawn from several Commission trade regulation
rules. See Trade Regulation Rule Pursuant to the
Telephone Disclosure and Dispute Resolution Act
of 1992 (“Pay Per Call Rule”), 16 CFR Part 308;
Door-to-Door Sales Rule, 16 CFR Part 429;
Franchise Rule, 16 CFR Part 436; Business
Opportunity Rule, 16 CFR Part 437; and Regulations
under the Fair Packaging and Labeling Act, 16 CFR
Part 500.
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disclosures can be readily understood
by consumers.

a. Proposed section 610.4(c)(1):
Language usage

Proposed section 610.4(c)(1) requires
that any advertising disclosure
mandated by this section be provided in
the same language as that principally
used in the advertisement. This
proposal draws from identical language
in section 308.3(a)(1) of the Pay Per Call
Rule.25 The Commission believes that a
disclosure in a language different from
that which is principally used in an
advertisement would be deceptive.

b. Proposed section 610.4(c)(2): Visual
disclosures

Proposed section 610.4(c)(2) requires
that a visual disclosure be: (1) of a color
or shade that readily contrasts with the
background of the advertisement; (2) in
a font that is easy to read; and (3)
parallel to the base of the advertisement.
These proposed requirements draw from
comparable provisions in the Pay Per
Call Rule. Specifically, section
308.3(a)(2) of the Pay Per Call Rule
provides that television, video, and
print advertising disclosures be of a
color or shade that readily contrasts
with the background of the
advertisement. The Commission
believes that a contrast between the
disclosure and the background on
which it appears is fundamental to
ensure readability.26 In addition, the
font used for the disclosures should be
easily readable. For example, if the
required disclosure were sufficiently
large, but in an old English text font, the
disclosure would not be easily readable.
Finally, section 308.3(3) of the Pay Per
Call Rule requires that the disclosures in
print advertisements be parallel with
the base of the advertisement. The
Commission has found that visual
disclosures that are parallel to the base
of the advertisement are more noticeable
to consumers.?”

25 See also 16 CFR 429.1(a) (requiring disclosure
of right to cancel door-to-door sales ““in the same
language, e.g., Spanish, as that principally used in
the oral sales presentation”).

26 See, e.g., In re Tender Corp., C-4261 (2009); In
re Budget Rent-A-Car System, Inc., C-4212 (2008)
(requiring disclosures to appear in “print that
contrasts with the background against which it
appears”’); see also Federal Trade Commission
Guidance, Dot Com Disclosures: Information about
Online Advertising, at 12, available at (http://
www.ftc.gov/bep/edu/pubs/business/ecommerce/
bus41.pdf) (“Dot Com Disclosures”) (“A disclosure
in a color that contrasts with the background
emphasizes the text of the disclosure and makes it
more noticeable. Information in a color that blends
in with the background of the advertisement is
likely to be missed.”)

27 See, e.g., In re Swisher Int’l, Inc., C-3964 (2000)
(requiring warnings on cigar advertisements to
appear ‘“‘parallel ... to the base of the

c. Proposed section 610.4(c)(3): Audio
disclosures

Proposed section 610.4(c)(3) requires
that audio disclosures for “free credit
reports’ be delivered in a slow and
deliberate manner and in a reasonably
understandable volume. This provision
is identical to section 308.3(a)(4) of the
Pay Per Call Rule and is necessary to
ensure that audio disclosures can be
heard and understood by consumers.28

d. Proposed section 610.4(c)(4):
Program-length advertisements

Proposed section 610.4(c)(4) requires
that any program-length television,
radio, or Internet-hosted multi-media
advertisement for ““free credit reports”
provide the required disclosures at the
beginning, near the middle, and at the
end of the advertisement. This provision
is identical to section 308.3(a)(6) of the
Pay Per Call Rule.29 It is designed to
enable consumers tuning in to the
program-length advertisement at
different stages of the broadcast to
receive the required disclosure.

e. Proposed section 610.4(c)(5):
Inconsistent and contrary information

Proposed section 610.4(c)(5) prohibits
anything “contrary to, inconsistent
with, or in mitigation of, the required
disclosure” in any advertisement in any
medium. This section also prohibits any
audio, visual, or print technique that is
likely to detract significantly from the
communication of any required
disclosure. This provision is identical to
section 308.3(a)(5) of the Pay Per Call
Rule,30 and is designed to prevent
circumvention of the Rule requirements
through the conveyance of contrary or

advertisement); Regulation under Section 4 of the
Fair Packaging and Labeling Act, 16 CFR 500.4
(requiring statement of identity for packaged goods
to appear “in lines generally parallel to the base on
which the packaging or commodity rests as it is
designed to be displayed”).

28 See, e.g., In re Kmart Corp ., C-4197 (2007)
(requiring audio disclosures to be made “in a
volume and cadence sufficient for an ordinary
consumer to hear and comprehend it”’); In re
Darden Restaurants, Inc., C-4189 (2007) (same); In
re Palm, Inc., C-4044 (2002) (same); Dot Com
Disclosures at 14 (Audio disclosures should be “in
a volume and cadence sufficient for a reasonable
consumer to hear and understand it.”).

29 Cf. In re Synchronal Corp., 116 FTC 1189
(1993) (requiring video or commercial
advertisements 15 minutes or longer to disclose that
program is a paid advertisement within the first 30
seconds and immediately before presentation of
ordering instructions).

30 Cf. Franchise Rule, 16 CFR436.9(a) and
Business Opportunity Rule, 16 CFR 437.1(a)(21)
(prohibiting the making of any claim or
representation, orally or visually, or in writing, that
contradicts the information required to be disclosed
by the Rule); Guides for Environmental Marketing
Claims, 16 CFR 260.6(a) (noting that an absence of
contrary claims will help make disclosures clear
and prominent).

inconsistent information, or other
actions that undermine the disclosures
to consumers.

4. Proposed section 610.4(d): Media-
specific advertising disclosures

Proposed section 610.4(d)
incorporates the statutory requirements
relating to prominence in specific
media. The proposed wording and
presentation of required advertising
disclosures for each type of media are
described below.

a. Proposed section 610.4(d)(1):
Disclosures for television
advertisements

As mandated by section 205 of the
Act, proposed section 610.4(d)(1) of the
amended Rule requires that all
advertisements for “free credit reports”
broadcast on television include the
following disclosure: “This is not the
free credit report provided for by
Federal law.”

Proposed section 610.4(d)(1) also
requires that the disclosure appear
simultaneously in the audio and visual
parts of the advertisement, be at least
four (4) percent of the vertical picture
height, and appear for a minimum of
four seconds. This proposal is
consistent with the Act, which
specifically requires that all television
advertising disclosures be provided
simultaneously in the audio and visual
parts of the advertisement.31 In
addition, the proposed requirement that
the visual disclosure be at least four (4)
percent of the vertical picture height
and appear on the screen for four
seconds is consistent with comparable
Federal Election Commission
requirements for the disclosure of the
funding source of a political
advertisement on television.32

b. Proposed section 610.4(d)(2):
Disclosures for radio advertisements

Proposed section 610.4(d)(2) requires
that all advertisements for “free credit
reports” broadcast on radio include the
following disclosure: “This is not the
free credit report provided for by

31 See generally Maria Grubbs Hoy and J. Craig
Andrews, Adherence of Prime-Time Televised
Advertising Disclosures to the “Clear and
Conspicuous” Standard: 1990 Versus 2002, 23 J.
Mktg. Pub. Pol. 170 (2004) (citing numerous studies
demonstrating that disclosures made in “dual
modality” — audio and video simultaneously — are
more effective at communicating information to
consumers); see also In re Kraft, Inc., 114 F.T.C. 40
(1991), aff’'d, 970 F.2d 311 (7 th Cir. 1992) (in which
the Commission noted that “given the distracting
visual and audio elements and the brief appearance
of complex superscript in the middle of the
commercial,” it was unlikely that a visual
disclosure alone would be effective as a corrective
measure).

32 See 11 CFR 110.11(c)(3)(iii)(B).
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Federal law.””This section incorporates
the Act’s specific required disclosure
language for radio advertisements.

c. Proposed section 610.4(d)(3):
Disclosures for print advertisements

Proposed section 610.4(d)(3) requires
that all advertisements for “free credit
reports” in print include the following
disclosure: “This is not the free credit
report provided for by Federal law. To
get your free report, visit
(www.AnnualCreditReport.com) or call
877-322-8228.”Proposed section
610.4(d)(3) further requires that each
letter of the disclosure be, at a
minimum, one half the size of the larger
of the largest letter or numeral used in
the name of the website or the telephone
number to which consumers are referred
to receive what is advertised as a free
credit report.

Section 205 of the Act does not
specify the wording of the advertising
disclosure required in print
advertisements; rather, it only requires
that the disclosure be ‘“prominent” and
authorizes the Commission to determine
the appropriate wording of the
advertising disclosure through this
rulemaking. The Commission’s proposal
adopts the wording for the disclosure
for television and radio advertisements,
but also adds language directing
consumers to AnnualCreditReport.com
or the toll free number where they can
obtain their free annual file disclosures
provided by law. The Commission
believes that this additional language
will assist consumers in obtaining their
free annual file disclosures, consistent
with the purpose of the Act.

The proposed type size requirement
in this section — a minimum of one-half
the size of the larger of the largest letter
or numeral used in the name of the
website or the telephone number to
which consumers are referred to obtain
their “free credit report” — is identical
to section 308.3(b)(v)(2)(i) of the Pay Per
Call Rule. Tying the type size of the
proposed disclosure to that of the
website or telephone number promoting
the “free credit report” ensures that the
disclosure is ‘“prominent” and increases
the likelihood that the required
disclosure will be effectively
communicated to consumers.

d. Proposed section 610.4(d)(4):
Disclosures for Internet websites

Proposed section 610.4(d)(4) requires
that any website on which “free credit
reports” are offered for sale must first
display on a separate landing page the
following visual disclosure: ““This is not
the free credit report provided for by
Federal law. To get your free report,
visit (www.AnnualCreditReport.com) or

call 877-322-8228.”Proposed section
610.4(d)(4) also requires that the landing
page contain no other information aside
from the statement: “Go to [hyperlink to
company’s website.]’Further, this
proposed disclosure must: (1) be visible
to consumers without requiring them to
scroll down the web page; (2) contain an
operational hyperlink directing
consumers to
(www.AnnualCreditReport.com) that
appears before the hyperlink to the
advertised company’s commercial
website; and (3) be in a type at least
twice the size as the hyperlink to the
company’s website or display of the
company’s Uniform Resource Locator.
Finally, the proposed Rule provides that
the landing page must occupy the full
screen and that no other information,
graphics, or material may be shown to
the consumer unless and until the
consumer has affirmatively selected one
of the two hyperlinks, described above.
The Commission believes that this
proposal implements the clear purpose
and language of the Act. First, the Act
specifies that the disclosures be
“prominent.”In specifying this
language, Congress was aware of the
prolific and confusing advertising with
respect to “free credit reports,” as well
as the disclosures currently being used
to distinguish such offers from the free
annual file disclosures mandated by
federal law.33 Thus, its use of the word
“prominent” must be viewed as an
expression of intent that the new
disclosures be more noticeable and
more effective than those currently
required or used in advertising for “‘free
credit reports.”To fulfill this statutory
mandate, the Commission proposes that
the disclosure be on a separate landing
page and in a prominent type size with
little additional text; these format
requirements are designed to ensure that
consumers see the disclosure and are
not distracted by competing messages.34

33 See 155 Cong. Rec. S6178, S6179 (June 4, 2009)
(statement of Sen. Levin) (“[Section 205] will not
achieve its purpose unless the mandated disclosure
is made in a clear, prominent, and effective manner,
a standard that disclosures in many current
promotions do not achieve. The cleverly
deemphasized disclosure currently on
FreeCreditReport.com, for example, would not be
sufficient.”); see also Robert N. Mayer and Tyler
Barrick, Univ. of Utah, “Web Sites Offering ‘Free’
Credit Reports” (Apr. 26, 2007), available at (http://
www.consumerwebwatch.org/pdfs/creditsites.pdf)
(“[Clonsumers using the alternative sites because of
confusion about annualcreditreport.com and its
alternatives may end up paying needlessly for
something they are entitled by law to receive for
free.”).

34Commission precedent establishes that
disclosures in fine print or buried in dense blocks
of text are not prominent. The mandate that
disclosures be “clear and conspicuous” or “clear
and prominent” dates back more than 60 years. See,
e.g., Hillman Periodicals v. FTC, 174 F.2d 122 (2d

Second, the Act gives the Commission
discretion to determine the timing,
placement, and format of Internet
disclosures, subject to the overarching
goal that the disclosures be prominent.
Specifically, section 205 of the Act
directs the Commission to promulgate a
rule “for advertisements on the Internet
[that] shall include whether the
disclosure ...shall appear on the
advertisement or the website on which
the free credit report is made available.”
Consistent with case law construing
similar uses of the word ““or,” as well as
the Act’s clear purpose, the Commission
believes that the word “or”” indicates
alternatives and requires that
alternatives be considered separately,
thus allowing the Commission
maximum flexibility to select the most
effective option.35 In this case, the
Commission believes that a separate
disclosure on the website where
consumers go to obtain advertised “free
credit reports” is likely to be the most
effective way to ensure prominence and
prevent consumer confusion.

Indeed, the Commission notes that
some Internet advertising, such as pop-
up screens and banner ads, are size-
restricted. In light of such restrictions, it
would be difficult to design a disclosure
in this context that would satisfy the
statutory ‘“prominence’’ requirement.36
Further, based on its experience in
designing disclosures, the Commission
has found that certain disclosures are
most effective when given at the
moment that a consumer is making a
decision regarding a product or

Cir. 1949) (upholding Commission order that
company selling shortened versions of books
disclose that its publications are abridged ““in
immediate connection with the title and in clear,
conspicuous type”).

35 See Azure v. Morton, 514 F.2d 897, 900 (9 th
Cir. 1975) (“As a general rule, the use of a
disjunctive in a statute indicates alternatives and
requires that they be treated separately.”); see also
Garcia v. United States, 469 U.S. 70, 73 (1984)
(““Cannons of construction indicate that terms
connected in the disjunctive . ..be given separate
meanings.”’); Reiter v. Sonotone Corp., 442 U.S. 330,
339 (1979); FCC v. Pacifica Foundation, 438 U.S.
726, 739-740 (1978). See also 155 Cong. Rec. at
S6179 (statement of Sen. Levin)(‘‘Section
205(b)(2)(B) . . .is intended to allow the FTC to
require disclosures on an internet ad, on the
website to which the ad is linked, on the ‘home’
website of the company advertising ‘free’ credit
reports, or on any combination of the three.”).

36Indeed, Congress expressed concern not only
with deceptive advertising that directs consumers
to contact commercial websites that are unaffiliated
with AnnualCreditReport.com, but with the
inadequate disclaimers and disclosures that are
buried in fine print or appear in places where most
consumers will not see them. See 155 Cong. Rec.
at S6179 (statement of Sen. Levin) (“[B]uried in the
small print it is revealed that customers that request
a free credit report must also opt out of a credit
monitoring service or else they will be charged $15
a month, indefinitely.”).
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service.37 Here, the proposed disclosure
would occur at the moment that a
consumer is seeking to exercise his
federal right to obtain his free annual
disclosure online — a critical time to
prevent deception and the possible
purchase of unwanted goods and
services.38

Third, the proposed requirement for
Internet advertising is consistent with
the Act’s specific mandates for
television advertising. As noted above,
while the Act provides the Commission
with discretion for many forms of
advertising, it contains specific
mandates for television advertising to
ensure that such advertising be
sufficiently prominent. Specifically,
with respect to television, the Act states
that the disclosures must appear in both
the audio and visual portions of the
advertisement. This approach reflects
the well-established principle of
marketing communication that dual-
modality disclosures ‘“have been found
to achieve much higher levels of
message recall than single-modality
disclosures.”3? Similarly, required
disclosures for Internet advertisements
should reflect the same clarity,
prominence, and unavoidability that are
the hallmarks of the form of disclosure
Congress mandated for television
advertisements.40

Overall, the Commission believes that
requiring a clear and unavoidable
disclosure is a necessary step in the
evolution of efforts to combat pervasive
and confusing marketing of free credit
reports. As discussed above, the
Commission has combated such
confusion through warning letters to
companies, increased consumer
outreach, and law enforcement. Despite
these efforts, a robust industry selling
“free credit reports” tied to the purchase
of products and services continues
unabated. Indeed, the Commission
continues to receive consumer
complaints demonstrating ongoing
confusion in the “free credit report”
marketplace.4* The Commission thus

37 See Dot Com Disclosures at 11 (disclosures are
more likely to be effective if they are provided
when the consumer is considering the purchase).

38 See generally FTC v. TALX Corp., Civ. No.
4:09-cv-01071 (E.D. Mo. 2009) (requiring ““clear and
prominent” disclosures on the principal website
screen or landing page where the disclosures are
most relevant).

39Michael B. Mazis and Louis A. Morris, Channel,
in Warnings and Risk Communication, 106
(Michael S. Wogalter, et al., eds., 1999) (citations
omitted).

40 See Dot Com Disclosures (noting that general
advertising law principles apply regardless of the
medium used).

41The confusion and frustration consumers
experience when trying to exercise their federal
right to obtain a free annual file disclosure has also
been the subject of numerous articles and online

proposes a disclosure on the landing
page to ensure that the disclosure is
prominent and that consumers view it at
the most relevant time — when they seek
to exercise their federal right to obtain
free annual file disclosures online. As
noted above, however, nothing in this
proposal is intended to prevent the
truthful advertising and marketing of
products and services that consumers
may choose to purchase.

e. Proposed section 610.4(d)(5):
Disclosures for Internet-hosted multi-
media advertising

Proposed section 610.4(d)(5) requires
that all Internet-hosted multi-media
advertisements for “free credit reports”
disseminated in both audio and visual
format include the following disclosure:
“This is not the free credit report
provided by Federal law. To get your
free report, visit
(www.AnnualCreditReport.com) or call
877-322-8228.”This section further
requires that the disclosure appear
simultaneously in the audio and visual
part of the advertisement and that the
visual disclosure be in a type at least the
same size as the largest hyperlink to the
company’s website, display of the
Uniform Resource Locator of the
company’s website, or display of the
company’s telephone number appearing
in the advertisement.

This proposed section is intended to
address innovative forms of advertising
for “free credit reports” in multi-media
platforms, such as smart phone
applications, youtube.com, and
comparable visual and audio
mechanisms. The Commission believes
that, as with the disclosure for
television advertising, the required
disclosures for Internet-hosted multi-
media advertising must appear
simultaneously in the audio and visual
part of the advertisement.

Further, to be prominent, the visual
disclosure must be in a type at least the
same size as the largest hyperlink to the
company’s website, display of the
company’s web address, or display of
the company’s telephone number

discussions. See, e.g. Robert N. Mayer and Tyler
Barrick, Univ. of Utah, “Web Sites Offering ‘Free’
Credit Reports” (Apr. 26, 2007), available at (http://
www.consumerwebwatch.org/pdfs/creditsites.pdf)
(“Consumers unaware of their right to obtain free
credit reports from annualcreditreport.com may buy
expensive services from other sites, believing they
are getting a credit report for free.””); Byron
Acochido and Jon Swartz, “Free” credit reports
sometimes aren’t free; And it’s not easy to figure out
which score to use”” USA Today, Nov. 28, 2007,
available at (http://www.usatoday.com/money/
perfi/credit/2007-11-27-credit-scores_N.htm)
(“Consumers are also getting tricked into paying for
basic credit reports before obtaining the ones they
can get free, as mandated by the federal government
in 2003.”).

appearing in the advertisement. The
Commission believes that tying the size
of the disclosure to the size of the
company’s web address or telephone
numbers will ensure that the disclosures
are more readily noticed and
understood by consumers.

f. Proposed section 610.4(d)(6):
Disclosures for telephone requests

Proposed section 610.4(d)(6) requires
that when consumers call any telephone
number appearing in any advertisement
for free credit reports other than the
number of the centralized source,
consumers must first receive the
following audio disclosure: “You have
reached [name of company or service].
This is not the source for the free credit
report provided for by Federal law. To
get your free credit report, call 877-322-
8228 or visit
(www.AnnualCreditReport.com).” The
Commission believes that the Act’s
broad mandate to require advertising
disclosure “for any advertisement for a
free credit report in any medium”
includes inbound telemarketing.42 To
prevent confusion, the Commission
believes that consumers calling
telephone numbers advertised in the
marketing of “free credit reports” must
be informed that they have reached a
telephone number that is not related to
the federally-recognized source of free
reports. Finally, to satisfy the standard
of prominence, the Commission believes
that this disclosure should be made at
the outset of the call. The proposed
requirements are drawn from the
Commission’s Telemarketing Sales Rule
which, among other things, prohibits
telemarketers from failing to disclose
that the purpose of the call is to sell
goods or services and the nature of the
goods or services.*3

g. Proposed section 610.4(d)(7):
Telemarketing solicitations

Section 610.4(d)(7) requires that any
telemarketing call made to a consumer
that offers a ““free credit report” include,
at the first mention of “free credit
report,” the following disclosure: “This
is not the source for the free credit
report provided by Federal law. To get
your free credit report, call 877-322-
8228 or visit
(www.AnnualCreditReport.com.) ”’ As
noted above, the Commission believes
that the Act’s broad mandate to cover

42 Cf. Telemarketing Sales Rule, 16 CFR 310.2(bb)
(defining a telemarketer as “‘any person who, in
connection with telemarketing, initiates or receives
telephone calls to or from a customer”); 16 CFR
310.2(cc) (defining telemarketing as a “plan,
program, or campaign which is conducted to induce
the purchase of goods or services”).

4316 CFR 310.3.
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“any advertisement for a free credit
report in any medium” includes
telemarketing solicitations.

D. Elimination of Obsolete “Roll-out”
Provisions of the Current Rule

Finally, the Commission proposes to
eliminate from the current Rule the
“roll-out” provisions contained in
sections 610.2(i) and 610.3(g). When the
Commission promulgated the current
Rule, it provided for a structured “roll-
out” of the availability of free file
disclosures, beginning in the western
states on December 1, 2004, and
concluding with eastern states on
September 1, 2005. This provision of the
current Rule is now obsolete and
retaining it in the amended Rule would
serve no useful purpose. Accordingly,
the proposed amended Rule would
delete sections 610.2(i) and 610.3(g) of
the current Rule.*4

IIL. Request for Comments

The Commission invites comment on
all aspects of the proposed amendments
to the Free Reports Rule and on the
specific issues on which comment is
solicited elsewhere in this document:

® The extent to which the advertising
or marketing of credit products and
services through the centralized source
interferes with or undermines
consumers’ ability to obtain their free
annual file disclosures, and whether the
proposed limitation on advertising
would address this concern.

® Whether the Commission should
adopt a ban on all advertising through
the centralized source, and what the
benefits and costs of such a ban would
be.

® Are there effective methods other
than those proposed by the Commission
to reduce confusing and deceptive
advertising regarding “free credit
reports”’? How do the costs and benefits
of these methods compare with those
proposed by the Commission?

® Whether there are additional
examples of communications or
instructions that may “‘interfere with,
detract from, contradict, or otherwise
undermine the purpose of the
centralized source” that the
Commission should consider adding to
the list of examples in proposed section
610.2(g)(3).

® Whether the proposed definitions of
“free credit report”” and
“(www.AnnualCreditReport.com) and
877-322-8228" are complete and
accurate, and whether there are

44]n addition to the proposed revisions and
additions discussed above, proposed section
610.2(b)(2)(iv)(D) removes an erroneous reference to
“national credit reporting agencies.”

alternative definitions the Commission
should consider.

® Whether the Commission’s proposal
for Internet-hosted multi-media
advertising is sufficient to ensure that
the Rule would continue to cover
advertising for “free credit reports” in
the evolving technology marketplace.

® When the amendments to the Free
Reports Rule should go into effect, in
light of the requirement for interim
advertising disclosures in section 205 of
the Act? Are there particular sections of
the proposed Rule amendments that
require more time for covered entities to
comply with the proposed Rule’s
requirements?

® Ways to minimize any burdens
imposed by the proposed Rule, while
also ensuring that consumers have
unfettered access to their free file
disclosures.

Interested parties are invited to
submit written comments electronically
or in paper form. Comments should
refer to “‘Free Annual File Disclosures,
Rule No. R411005” to facilitate the
organization of comments. Please note
that your comment — including your
name and your state — will be placed on
the public record of this proceeding,
including on the publicly accessible
FTC website, at (http://www.ftc.gov/os/
publiccomments.shtm).

Because comments will be made
public, they should not include any
sensitive personal information, such as
any individual’s Social Security
number; date of birth; driver’s license
number or other state identification
number, or foreign country equivalent;
passport number; financial account
number; or credit or debit card number.
Comments also should not include any
sensitive health information, such as
medical records or other individually
identifiable health information. In
addition, comments should not include
any “[tlrade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential...,” as provided in
Section 6(f) of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C.
46(f), and FTC Rule 4.10(a)(2), 16 CFR
4.10(a)(2). Comments containing
material for which confidential
treatment is requested must be filed in
paper form, must be clearly labeled
“Confidential,” and must comply with
FTC Rule 4.9(c), 16 CFR 4.9(c).45

45The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See FTC
Rule 4.9(c), 16 CFR 4.9(c).

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted by
using the following weblink: (http://
public.commentworks.com/ftc/
FreeCreditReportNPRM) (and following
the instructions on the web-based form).
To ensure that the Commission
considers an electronic comment, you
must file it on the web-based form at the
weblink (http://
public.commentworks.com/ftc/
FreeCreditReportNPRM). If this
document appears at (http://
www.regulations.gov/search/Regs/
home.html#home), you may also file an
electronic comment through that
website. The Commission will consider
all comments that regulations.gov
forwards to it. You may also visit the
FTC Website at (http://www.ftc.gov) to
read the document and the news release
describing it.

A comment filed in paper form
should include the “Free Annual File
Disclosures Rulemaking, Rule No.
R411005” reference both in the text and
on the envelope, and should be mailed
or delivered to the following address:
Federal Trade Commission, Office of the
Secretary, Room H-135 (Annex T), 600
Pennsylvania Avenue, NW, Washington,
DC 20580. The FTC is requesting that
any comment filed in paper form be sent
by courier or overnight service, if
possible, because U.S. postal mail in the
Washington area and at the Commission
is subject to delay due to heightened
security precautions.

Comments on any proposed filing,
recordkeeping, or disclosure
requirements that are subject to
paperwork burden review under the
Paperwork Reduction Act should
additionally be submitted to: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(“OMB”), Attention: Desk Officer for
Federal Trade Commission. Comments
should be submitted via facsimile to
(202) 395-5167 because U.S. postal mail
at the OMB is subject to delay due to
heightened security precautions.

The FTC Act and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC
website, to the extent practicable, at
(http://www.ftc.gov/os/
publiccomments.shtm). As a matter of
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discretion, the Commission makes every
effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC
Website. More information, including
routine uses permitted by the Privacy
Act may be found in the FTC’s privacy
policy, at (http://www.ftc.gov/ftc/
privacy.shtm).

IV. Communications by Outside Parties
to the Commissioners or Their Advisors

Written communications and
summaries or transcripts of oral
communications respecting the merits
of this proceeding from any outside
party to any Commissioner or
Commissioner’s advisor will be placed
on the public record.46

V. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(“RFA”)47 requires the Commission to
provide an Initial Regulatory Flexibility
Analysis (“IRFA”) with a proposed rule,
and a Final Regulatory Flexibility
Analysis (“FRFA”) with a final rule,
unless the Commission certifies that the
rule will have no significant economic
impact on a substantial number of small
entities.*8

The Commission anticipates that the
proposed Rule amendments will have
no significant economic impact on a
substantial number of small entities. As
noted above, proposed section 610.2
will amend the Rule to limit advertising
through the centralized source and
prohibit other conduct in connection
with the provision of annual file
disclosures to consumers. By its terms,
amended section 610.2 will apply
exclusively to the nationwide CRAs that
currently operate and maintain the
centralized source pursuant to section
612(a) of the FCRA, 15 U.S.C. 1681j(a).
None of the three nationwide CRAs is a
small entity.49

46 See 16 CFR 1.26(b)(5).

475 U.S.C. 601-612.

485 U.S.C. 603-605.

49Covered entities under the proposed amended
Rule will be classified as small businesses if they
satisfy the Small Business Administration’s relevant
size standards, as determined by the Small Business
Size Standards component of the North American
Industry Classification System (“NAICS”). The
closest NAICS size standard relevant to this
rulemaking is for “credit bureaus,” which is $7
million maximum in annual receipts. See (http://
www.sba.gov/idc/groups/public/documents/
sba_homepage/serv_sstd_tablepdf.pdf).

See also 69 FR 35468, at 35494-495 (June 24,
2004) (“[T]he Commission is aware of three entities
that meet the rule definition ... of a ‘nationwide
consumer reporting agency.” The Commission has
concluded that none of these is a small entity.”). In
the original Notice of Proposed Rulemaking for the
Free Reports Rule, the Commission specifically
asked several questions related to the existence,
number and nature of small business entities

In addition, proposed section 610.4
sets forth prohibitions and disclosures
concerning the advertising or marketing
of “free credit reports” tied to the
purchase of other goods or services,
such as credit scores or credit
monitoring services, pursuant to section
205 of the Act. The Commission
believes that the universe of entities
offering “free credit reports” is likely to
be small, comprised mostly of the three
nationwide CRAs and their subsidiaries
and affiliates. Further, staff estimates,
based upon its knowledge of industry
practices and members, that there may
also be a small number of
independently operating credit
reporting agencies or resellers of
consumer reports that, in theory, might
offer “free credit reports” subject to the
Rule. For example, when the Rule was
first implemented, several resellers of
reports appeared, using imposter
websites, such as those misspelling
AnnualCreditReport.com, or using
sound-alike websites names that did not
link to AnnualCreditReport.com. In
2005, the Commission staff sent warning
letters to the known operators of those
suspect sites, totaling 29 operators.
While this suggests that the total
number of independent resellers of
reports may be small, Commission staff
does not know the exact number of any
such independent reporting agencies or
how many of those independent
agencies, if any, might be small
businesses.5? Nonetheless, Commission
staff believes that the number of small
entities offering ‘‘free credit reports” is
likely to be insubstantial. The overall
economic impact of the proposed rule
amendments set forth at section 610.4 is
not likely to have a significant impact
on a substantial number of small
entities.

Accordingly, this document serves as
notice to the Small Business
Administration of the Commission’s
certification of no economic impact.
Nonetheless, the Commission has
determined to prepare the following
analysis:

covered by the proposed Free Reports Rule. The
Commission received no comments responsive to
those questions. 69 FR at 35495.

50A Consumer Reports WebWatch study of 24
websites offering “free” credit reports found that 18
were owned by or were closely associated with one
of the three major CRAs — Experian, Equifax, and
TransUnion. The remaining six sellers of free credit
reports may be independently operating consumer
reporting agencies. See Robert N. Mayer and Tyler
Barrick, Univ. Of Utah, “Web Sites Offering ‘Free’
Credit Reports” (Apr. 26, 2007), available at (http://
www.consumerwebwatch.org/pdfs/creditsites.pdyf)
(concluding that the marketing of “free” credit
reports is concentrated in the hands of the three
major CRAs).

A. Description of the Reasons That
Action by the Agency Is Being
Considered

The Commission proposes, and seeks
comment on, amendments to the Free
Reports Rule to implement section 205
of the Act, which mandates that
advertisements offering ‘“free credit
reports” contain prominent prescribed
disclosures informing consumers that
federally mandated free file disclosures
are available at
AnnualCreditReport.com. Further, the
Free Reports Rule requires, among other
things, a centralized source through
which consumers may request a free
annual file disclosure from each
nationwide CRA. Through this Notice,
the Commission proposes, and seeks
comment on, amendments to the Rule
that would eliminate practices that
interfere with consumers’ ability to
obtain free annual file disclosures
through the centralized source, in
violation of section 610.2(g) of the
current Rule.

B. Statement of the Objectives of, and
Legal Basis for, the Proposed Rule
Amendments

The proposed amendments to the Free
Reports Rule implement section 205 of
the Act, which directs the Commission
to prevent deceptive advertising of “free
credit reports.”’In addition, the
Commission seeks to eliminate practices
that interfere with consumers’ ability to
obtain file disclosures through the
centralized source, in violation of
section 610.2(g) of the current Rule.

C. Small Entities to Which the Proposed
Rule Amendments Will Apply

As noted above, the proposed Rule
amendments set forth in section 610.2
will apply to the nationwide CRAs that
are required to provide free annual file
disclosures through the centralized
source pursuant to section 612(a) of the
FCRA, 15 U.S.C. 1681j(a). The
Commission has not identified any
nationwide CRA that is a small entity.
The proposed amendments to the Rule
set forth in proposed section 610.4
pertaining to the advertising of free
credit reports pursuant to section 205 of
the Act will apply to the nationwide
CRAs and their subsidiaries, as well as
independent resellers of annual file
disclosures. Commission staff believes,
based upon its knowledge of the
industry and its members, that few, if
any, of these entities are likely to be
small. Nonetheless, the Commission
specifically requests additional
comment on the number of entities
likely to be affected by the proposed
section 610.4 to the Rule and the
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number of those, if any, that are small
entities.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements

The amendments proposed in section
610.4 would set forth statutorily-
mandated advertising disclosures for
offering of “free credit reports” in
television and radio advertisements, as
well as other media, including print and
Internet advertising. These proposed
amendments to the Rule impose no
reporting or recordkeeping obligations.
The amendments proposed in section
610.2 would limit advertising on the
centralized source until after consumers
have obtained their free annual file
disclosures, as well as prohibit practices
that interfere with consumers’ ability to
obtain free annual file disclosures
through the centralized source. As
discussed more fully below in
connection with the Paperwork
Reduction Act, Commission staff
estimates that these proposed
amendments to the Rule will impose no
more than a de minimis, one-time
burden of 12 hours to be completed by
professional technical personnel and/or
management personnel.

E. Duplicative, Overlapping, or
Conflicting Federal Rules

The Commission has not identified
any other federal statutes, rules, or
policies that would duplicate, overlap,
or conflict with the proposed rule
amendments. The Commission invites
comment on this issue.

F. Significant Alternatives to the
Proposed Rule Amendments

As previously noted, the proposed
amendments to the Rule will affect only
nationwide CRAs and their subsidiaries,
as well as independent resellers of
credit reports. The Commission is
unaware of any nationwide CRAs or
independent resellers of credit reports
that are small entities and therefore it
does not include any special
exemptions, delayed compliance dates,
or other regulatory alternatives
specifically to reduce burdens on such
entities. Nonetheless, the Commission
seeks additional comment regarding: (1)
the existence of small entities for which
the proposed rule amendments would
have a significant economic impact; and
(2) suggested alternatives that would
reduce the economic impact of the
proposed rule amendments on such
small entities. If the comments filed in
response to this document identify any
small entities that would be
significantly affected by the proposed
rule amendments, as well as alternatives
that would reduce compliance costs on

such entities, the Commission will
consider the feasibility of such
alternatives and determine whether they
should be incorporated into any
amended final rule.

VI. Paperwork Reduction Act

The Commission is submitting this
proposed amended Rule and a
Supporting Statement for Information
Collection Provisions to the Office of
Management and Budget (“OMB”) for
review under the Paperwork Reduction
Act (“PRA”), 44 U.S.C. 3501-3521. In
this Notice, the Commission proposes to
amend the Free Reports Rule to
implement section 205 of the Act
Specifically, the amendments would
require any entity engaged in the
marketing of “free credit reports” to
include in its advertisements prescribed
disclosures appropriate for the medium
in which the advertisements appear. In
addition, the Commission proposes to
amend the Rule to eliminate
unnecessary interference with
consumers’ ability to obtain their annual
file disclosures from the centralized
source.

The Commission invites comments
that will enable it to: (1) evaluate
whether the proposed collections of
information are necessary for the proper
performance of the functions of the
Commission, including whether the
information will serve a useful purpose;
(2) evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
enhance the quality, utility, and clarity
of the information to be collected; and
(4) minimize the burden of the
collections of information on those who
must comply, including through the use
of appropriate automated, electronic,
mechanical, or other technological
techniques, or other forms of
information technology.

A. Current Rule and Associated PRA
Burden

The current Rule requires nationwide
CRAs and nationwide specialty CRAs to
disclose information to third parties by
requiring those consumer reporting
agencies to provide to consumers, upon
request, one free annual file disclosure.
It also requires the nationwide CRAs to
provide consumers with the ability to
request this disclosure through a
centralized Internet website, a toll-free
telephone number, and a postal address.
In addition, the current Rule requires
the nationwide CRAs to establish a
standardized form for Internet and mail
requests, and it provides a model

standardized form that may be used to
comply with that requirement.

B. Proposed Section 610.4

Proposed section 610.4 would require
all advertisements for “free credit
reports” to contain certain prescribed
disclosures tailored to the medium
used. As such, these disclosures do not
constitute a “collection of information,”
as defined by OMB’s regulations that
implement the PRA.51 Accordingly,
implementation of section 205 of the
Act presents no associated PRA
collection of information burden.

C. Proposed Amended Section 610.2

The proposed amendments to section
610.2 of the Rule are designed to
prevent interference with consumers’
ability to obtain their free annual file
disclosures through the centralized
source, as permitted by law. The
proposed amendments will not modify
the nationwide CRAs’ current obligation
to provide consumers with free annual
file disclosures upon request. Nor are
the proposed amendments to section
610.2 likely to increase or decrease the
estimated number of annual file
disclosures made available to
consumers, whether through the
Internet, telephone, or mail. Rather, the
amendments are intended to make it
easier for consumers to obtain their free
annual file disclosures from the
centralized source without distracting
advertising, including advertising
leading consumers to commercial
websites.

Moreover, the proposed amendments
to section 610.2 are unlikely to increase
significantly the administrative burden
on the nationwide CRAs providing
consumers with annual file disclosures
through the centralized source. As
discussed above, the proposed
amendments to section 610.2 would
require the nationwide CRAs to remove
links on the centralized source to their
commercial or proprietary websites.
Finally, if a nationwide CRA chooses to
advertise products and services — such
as credit scores or credit monitoring —
through the centralized source, it can do
so only after the consumer has obtained
his or her free annual file disclosure.
Accordingly, in order to advertise
through the centralized source, the
nationwide CRAs must establish a
mechanism to verify that consumers
have completed their transaction.

51 See 5 CFR 1320.3(c)(2) (excluding from the
definition of “collection of information” the
“public disclosure of information originally
supplied by the Federal government to the recipient
for the purpose of disclosure to the public”).



Federal Register/Vol. 74, No. 198/ Thursday, October 15, 2009 /Proposed Rules

52925

1. Estimated Hours Burden and
Associated Labor Cost

Commission staff believes that the
above-noted proposed administrative
amendments to section 610.2 will
impose no more than a de minimis, one-
time burden, as the three nationwide
CRAs reconfigure the centralized source
and their own proprietary websites.
Commission staff estimates that these
steps will take approximately 12 hours
to complete per CRA.52

Commission staff estimates labor costs
by applying appropriate estimated
hourly cost figures to the burden hours
(12) described above. It is difficult to
calculate with precision the labor costs
association with the proposed Rule
amendments, because they entail
varying compensation levels of
management (e.g., administrative
services, computer and information
systems, systems analysts, and network
and computer system administrators).
FTC staff assumes that professional
technical personnel and/or management
personnel will implement the
amendments, at an hourly rate of
$39.42.53

Based upon the above estimates and
assumptions, the total labor cost for
each of the three nationwide CRAs to
comply with the proposed amendments
to the Rule is $473.00 (12 hours x
$39.42) or, cumulatively, $1,419.

2. Estimated Capital/Other Non-Labor
Cost Burden

Commission staff believes that the
proposed Rule amendments will not
impose any capital or other non-labor
costs. Commission staff assumes that the
nationwide CRAs will continue their
current practice of using third-party
contractors (instead of their own
employees) to fulfill consumer requests
for annual file disclosures, pursuant to
the Rule. Because of the way these
contracts are typically established, these
costs will likely be incurred on a
continuing basis, and will be calculated
based on the number of annual file
disclosures requested by consumers. As
discussed above, Commission staff
believes that the proposed amendments,
while making it easier for consumers to
obtain their free annual file disclosures
from the centralized source, will not
increase the burden on industry to

52This figure derives from consultation with FTC
staff experienced in web design and operations.

53This estimate is based on mean hourly wages
found at (http://www.bls.gov/ncs/
ncswage2008.htm#Wage Tables) (National
Compensation Survey: Occupational Earnings in
the United States 2008, US Department of Labor
released August 2009, Bulletin 2720, Table 3) for
the various managerial and technical staff support
exemplified above.

supply such file disclosures, nor affect
the overall number of file disclosures
provided to consumers annually,
because consumers will likely be
redirected from websites that require
consumers to pay for their “free credit
report” to the centralized source.

Proposed Rule

List of Subjects in 16 CFR Part 610

Fair Credit Reporting Act, Consumer
reports, Consumer reporting agencies,
Credit, Trade practices.

Authority and Issuance

For the reasons discussed in the
preamble, the Federal Trade
Commission proposes to amend title 16,
Chapter I, Subchapter F, of the Code of
Federal Regulations, part 610, as
follows:

1. The authority citation for part 610
is revised to read as follows:

Authority: 15 U.S.C. 1681a, g, and h; sec.
211(a) and (d), Pub. L. 108-159, 117 Stat.
1968 and 1972 (15 U.S.C. 1681j]. Pub. L. 111-
24,

2. Revise § 610.2 to read as follows:

§610.2 Centralized source for requesting
annual file disclosures from nationwide
consumer reporting agencies.

(a) Purpose. The purpose of the
centralized source is to enable
consumers to make a single request to
obtain annual file disclosures from all
nationwide consumer reporting
agencies, as required under section
612(a) of the Fair Credit Reporting Act,
15 U.S.C. 1681j(a).

(b) Establishment and operation. All
nationwide consumer reporting agencies
shall jointly design, fund, implement,
maintain, and operate a centralized
source for the purpose described in
paragraph (a) of this section. The
centralized source required by this part
shall:

(1) Enable consumers to request
annual file disclosures by any of the
following request methods, at the
consumers’ option:

(i) A single, dedicated Internet
website,

(ii) A single, dedicated toll-free
telephone number; and

(iii) Mail directed to a single address;

(2) Be designed, funded,
implemented, maintained, and operated
in a manner that:

(i) Has adequate capacity to accept
requests from the reasonably anticipated
volume of consumers contacting the
centralized source through each request
method, as determined in accordance
with paragraph (c) of this section;

(i) Collects only as much personally
identifiable information as is reasonably

necessary to properly identify the
consumer as required under the Fair
Credit Reporting Act, section 610(a)(1),
15 U.S.C. 1681h(a)(1), and other
applicable laws and regulations, and to
process the transaction(s) requested by
the consumer;

(iii) Provides information through the
centralized source website and
telephone number regarding how to
make a request by all request methods
required under § 610.2(b)(1) of this part;
and

(iv) Provides clear and easily
understandable information and
instructions to consumers, including,
but not necessarily limited to:

(A) Providing information on the
progress of the consumer’s request
while the consumer is engaged in the
process of requesting a file disclosure;

(B) For a website request method,
providing access to a “help” or
“frequently asked questions” screen,
which includes specific information
that consumers might reasonably need
to request file disclosures, the answers
to questions that consumers might
reasonably ask, and instructions
whereby a consumer may file a
complaint with the centralized source
and with the Federal Trade
Commission;

(C) In the event that a consumer
requesting a file disclosure through the
centralized source cannot be properly
identified in accordance with the Fair
Credit Reporting Act, section 610(a)(1),
15 U.S.C. 1681h(a)(1), and other
applicable laws and regulations,
providing a statement that the
consumers’ identity cannot be verified;
and directions on how to complete the
request, including what additional
information or documentation will be
required to complete the request, and
how to submit such information; and

(D) A statement indicating that the
consumer has reached the website or
telephone number for ordering free
annual credit reports as required by
federal law; and

(3) Make available to consumers a
standardized form established jointly by
the nationwide consumer reporting
agencies, which consumers may use to
make a request for an annual file
disclosure, either by mail or on the
Internet website required under
§610.2(b)(1) of this part, from the
centralized source required by this part.
The form provided at 16 CFR Part 698,
Appendix D, may be used to comply
with this section.

(c) Requirement to anticipate. The
nationwide consumer reporting agencies
shall implement reasonable procedures
to anticipate, and to respond to, the
volume of consumers who will contact
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the centralized source through each
request method, to request, or attempt to
request, a file disclosure, including
developing and implementing
contingency plans to address
circumstances that are reasonably likely
to occur and that may materially and
adversely impact the operation of the
nationwide consumer reporting agency,
a centralized source request method, or
the centralized source.

(1) The contingency plans required by
this section shall include reasonable
measures to minimize the impact of
such circumstances on the operation of
the centralized source and on
consumers contacting, or attempting to
contact, the centralized source.

(i) Such reasonable measures to
minimize impact shall include, but are
not necessarily limited to:

(A) The extent reasonably practicable
under the circumstances, providing
information to consumers on how to use
another available request method;

(B) The extent reasonably practicable
under the circumstances,
communicating, to a consumer who
attempts but is unable to make a
request, the fact that a condition exists
that has precluded the centralized
source from accepting all requests, and
the period of time after which the
centralized source is reasonably
anticipated to be able to accept the
consumers’ request for an annual file
disclosure; and

(C) Taking all reasonable steps to
restore the centralized source to normal
operating status as quickly as reasonably
practicable under the circumstances.

(ii) Reasonable measures to minimize
impact may also include, as appropriate,
collecting request information but
declining to accept the request for
processing until a reasonable later time,
provided that the consumer is clearly
and prominently informed, to the extent
reasonably practicable under the
circumstances, of when the request will
be accepted for processing.

(2) A nationwide consumer reporting
agency shall not be deemed in violation
of § 610.2(b)(2)(i) of this part if a
centralized source request method is
unavailable to accept requests for a
reasonable period of time for purposes
of conducting maintenance on the
request method, provided that the other
required request methods remain
available during such time.

(d) Disclosures required. If a
nationwide consumer reporting agency
has the ability to provide a consumer
report to a third party relating to a
consumer, regardless of whether the
consumer report is owned by that
nationwide consumer reporting agency
or by an associated consumer reporting

agency, that nationwide consumer
reporting agency shall, upon proper
identification in compliance with
section 610(a)(1) of the Fair Credit
Reporting Act, 15 U.S.C. 1681h(a)(1),
provide an annual file disclosure to
such consumer if the consumer makes a
request through the centralized source.

(e) High request volume and
extraordinary request volume — (1) High
request volume. Provided that a
nationwide consumer reporting agency
has implemented reasonable procedures
developed in accordance with
paragraph (c) of this section, entitled
“requirement to anticipate,” the
nationwide consumer reporting agency
shall not be deemed in violation of
paragraph (b)(2)(i) of this section for any
period of time in which a centralized
source request method, the centralized
source, or the nationwide consumer
reporting agency experiences high
request volume, if the nationwide
consumer reporting agency:

(i) Collects all consumer request
information and delays accepting the
request for processing until a reasonable
later time; and

(ii) Clearly and prominently informs
the consumer of when the request will
be accepted for processing.

(2) Extraordinary request volume.
Provided that the nationwide consumer
reporting agency has implemented
reasonable procedures developed in
compliance with paragraph (c) of this
section, entitled “‘requirement to
anticipate,” the nationwide consumer
reporting agency shall not be deemed in
violation of paragraph (b)(2)(i) of this
section for any period of time during
which a particular centralized source
request method, the centralized source,
or the nationwide consumer reporting
agency experiences extraordinary
request volume.

(f) Information use and disclosure.
Any personally identifiable information
collected from consumers as a result of
a request for annual file disclosure, or
other disclosure required by the Fair
Credit Reporting Act, made through the
centralized source, may be used or
disclosed by the centralized source or a
nationwide consumer reporting agency
only:

(1) To provide the annual file
disclosure or other disclosure required
under the FCRA requested by the
consumer;

(2) To process a transaction requested
by the consumer at the same time as a
request for annual file disclosure or
other disclosure;

(3) To comply with applicable legal
requirements, including those imposed
by the Fair Credit Reporting Act and
this part; and

(4) To update personally identifiable
information already maintained by the
nationwide consumer reporting agency
for the purpose of providing consumer
reports, provided that the nationwide
consumer reporting agency uses and
discloses the updated personally
identifiable information subject to the
same restrictions that would apply,
under any applicable provision of law
or regulation, to the information
updated or replaced.

(g) Communications provided through
centralized source.

(1) Any advertising or marketing for
products or services, or any
communications or instructions that
advertise or market any products or
services, through the centralized source
must be delayed until after the
consumer has obtained his or her
annual file disclosure.

(i) In the case of requests made by
mail or telephone, the consumer “‘has
obtained his or her annual file
disclosure” when the file disclosure is
mailed, and a nationwide consumer
reporting agency may include
advertising for other products or
services with the file disclosure.

(ii) In the case of requests made
through the centralized source Internet
website, the consumer ‘““has obtained his
or her annual file disclosure”” when the
file disclosure is delivered to the
consumer through the Internet, and the
nationwide consumer reporting agency
that provided the disclosure may then
advertise other products or services.

(2) Any communications,
instructions, or permitted advertising or
marketing shall not interfere with,
detract from, contradict, or otherwise
undermine the purpose of the
centralized source stated in paragraph
(a) of this section.

(3) Examples of interfering, detracting,
inconsistent, and/or undermining
communications include:

(i) Centralized source materials that
represent, expressly or by implication,
that a consumer must purchase a paid
product or service in order to receive or
to understand the annual file disclosure;

(ii) Centralized source materials that
represent, expressly or by implication,
that annual file disclosures are not free,
or that obtaining an annual file
disclosure will have a negative impact
on the consumers’ credit standing; and

(ii1) Centralized source materials that
falsely represent, expressly or by
implication, that a product or service
offered ancillary to receipt of a file
disclosure, such as a credit score or
credit monitoring service, is free, or fail
to clearly and prominently disclose that
consumers must cancel a service,
advertised as free for an initial period of
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time, to avoid being charged, if such is
the case.

(h) Other practices prohibited through
the centralized source. The centralized
source shall not:

(1) Contain hyperlinks to commercial
or proprietary websites on the website
for the centralized source.

(2) Ask or require consumers to set up
an account as a prerequisite for
obtaining an annual file disclosure; or

(3) Ask or require consumers to agree
to terms and conditions as a prerequisite
for obtaining an annual file disclosure.

3.In § 610.3, remove paragraph (g).

4. Add § 610.4 to read as follows:

§610.4 Prevention of deceptive marketing
of free credit reports

(a) Free credit report. For purposes of
this section, ‘““free credit report” means
a consumer report or file disclosure that
is prepared by or obtained, directly or
indirectly, from a nationwide consumer
reporting agency (as defined in section
603(p) of the Fair Credit Reporting Act);
that is represented, either expressly or
impliedly, to be available to the
consumer free of charge; and that is, in
any way, tied to the purchase of a
product or service.

(b) www.AnnualCreditReport.com and
877-322-8228. The disclosures
mandated by this section use the
Uniform Resource Locator address
“www.AnnualCreditReport.com’ and
toll-free telephone number, 877-322-
8228. These are the locator address and
toll-free telephone number currently
used by the centralized source. If the
locator address or toll-free telephone
number changes in the future, the new
address or telephone number shall be
substituted.

(c) General requirements for
advertising disclosures. The disclosures
covered by paragraph (d) of this section
shall comply with the following
requirements:

(1) All disclosures shall be made in
the same language as that principally
used in the advertisement;

(2) Visual disclosures shall be of a
color or shade that readily contrasts
with the background of the
advertisement, in a font easily read by
a reasonable consumer, and be parallel
to the base of the advertisement;

(3) Audio disclosures shall be
delivered in a slow and deliberate
manner and in a reasonably
understandable volume;

(4) Program-length television, radio,
or Internet-hosted multi-media
advertisement disclosures shall be made
at the beginning, near the middle, and
at the end of the advertisement; and

(5) Nothing contrary to, inconsistent
with, or in mitigation of, the required

disclosures shall be used in any
advertisement in any medium; nor shall
any audio, visual, or print technique be
used that is likely to detract
significantly from the communication of
any disclosure.

(d) Medium-specific advertising
disclosures. All advertisements that
include offers of free credit reports shall
include the disclosures required by this
section.

(1) Television advertisements. All
advertisements for free credit reports
broadcast on television shall include the
following disclosure: “This is not the
free credit report provided for by
Federal law.” The disclosure shall
appear simultaneously in the audio and
visual part of the advertisement. The
visual disclosure shall be at least 4
percent of the vertical picture height,
and appear for a minimum of four
seconds.

(2) Radio advertisements. All
advertisements for free credit reports
broadcast on radio shall include the
following disclosure: ““This is not the
free credit report provided for by
Federal law.”

(3) Print advertisements. All print
advertisements for free credit reports
shall include the following disclosure:
“This is not the free credit report
provided for by Federal law. To get your
free report, visit
www.AnnualCreditReport.com or call
877-322-8228.” Each letter of the
disclosure shall be, at minimum, one-
half the size of the largest letter or
numeral used in the name of the website
or the telephone number to which
consumers are referred to receive what
is advertised as a free credit report.

(4) Internet websites.

(i) Any website offering free credit
reports must first display a separate
landing page to consumers before the
consumer may obtain the report from
that website.

(ii) The landing page must display the
following visual disclosure: ‘“This is not
the free credit report provided for by
Federal law. To get your free report,
visit www.AnnualCreditReport.com or
call 877-322-8228.” The landing page
may contain no other information aside
from the statement: “Go to [hyperlink to
company’s website.]” The required
disclosure must:

(A) Be visible to consumers without
requiring them to scroll down the
webpage;

(B) Include an operational hyperlink
that will direct consumers exclusively
to www.AnnualCreditReport.com that
appears before the hyperlink to the
company’s website; and

(C) Appear in type at least twice the
size as any hyperlink to the company’s

website or display of the Uniform
Resource Locator of the company’s
website.

(iii) The landing page must occupy
the full screen and no other information,
graphics, or material may be shown to
the consumer unless and until the
consumer has affirmatively selected one
of the two hyperlinks described in
paragraph (d)(4)(ii) of this section.

(5) Internet-hosted multi-media
advertising. All advertisements for free
credit reports disseminated through
Internet-hosted multi-media in both
audio and visual format shall include
the following disclosure: ““This is not
the free credit report provided for by
Federal law. To get your free report,
visit www.AnnualCreditReport.com or
call 877-322-8228.” The disclosure shall
appear simultaneously in the audio and
visual part of the advertisement. The
visual disclosure shall be in type at least
the same size as the largest hyperlink to
the company’s website, the Uniform
Resource Locator of the company’s
website, or the company’s telephone
number appearing in the advertisement.

(6) Telephone requests. When
consumers call any telephone number,
other than the number of the centralized
source, appearing in an advertisement
that represents free credit reports are
available at the number, consumers
must first receive the following audio
disclosure: “You have reached [name of
company or service]. This is not the
source for the free credit report
provided for by Federal law. To get your
free credit report, call 877-322-8228 or
visit www.AnnualCreditReport.com.”

(7) Telemarketing solicitations. When
telemarketing sales calls are made that
include offers of free credit reports, the
call must include at the first mention of
a credit report thefollowing disclosure:
“This is not the source for the free credit
report provided by Federal law. To get
your free credit report, call 877-322-
8228 or visit
www.AnnualCreditReport.com.”

By direction of the Commission.
Donald S. Clark,

Secretary.

[FR Doc. E9—24729 Filed 10-14-09: 10:06
am]

BILLING CODE 6750-01-S
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DEPARTMENT OF HOMELAND
SECURITY

DEPARTMENT OF THE TREASURY

Bureau of Customs and Border
Protection

19 CFR Parts 113 and 191
[USCBP-2009-0021]

RIN 1505-AC18

Drawback of Internal Revenue Excise
Tax

AGENCY: Customs and Border Protection,
Department of Homeland Security;
Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend title 19 of the Code of Federal
Regulations to preclude situations
where imported merchandise subject to
Federal excise tax is allowed into the
United States, in effect, 99 percent free
of that tax through application of a
drawback claim. Specifically, the
proposed amendments would preclude
the filing of a substitution drawback
claim for internal revenue excise tax
paid on imported merchandise in
situations where no excise tax was paid
upon the substituted merchandise or
where the substituted merchandise is
the subject of a different claim for
refund or drawback of tax under any
provision of the Internal Revenue Code.
This document also proposes to amend
title 19 by adding a basic importation
and entry bond condition to foster
compliance with the amended drawback
provision. These proposed amendments
are necessary to protect the revenue by
clarifying the relationship between
drawback claims and Federal excise tax
liability.

DATES: Comments must be received on
or before November 16, 2009.

ADDRESSES: You may submit comments,
identified by USCBP docket number, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2009-0021.

e Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, Office of International Trade,
U.S. Customs and Border Protection,
799 9th Street, NW. (Mint Annex),
Washington, DC 20229-1179.

Instructions: All submissions received
must include the agency name and
USCBP docket number for this proposed
rulemaking. All comments received will
be posted without change to http://
www.regulations.gov, including any

personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Regulations and Rulings, Office of
International Trade, U.S. Customs and
Border Protection, 799 9th Street, NW.,
5th Floor, Washington, DC
Arrangements to inspect submitted
comments should be made in advance
by calling Joseph Clark at (202) 325—
0118.

FOR FURTHER INFORMATION CONTACT:
William Rosoff, Entry Process and Duty
Refunds, Regulations and Rulings,
Office of International Trade, (202) 325—
0047.

SUPPLEMENTARY INFORMATION:

Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the
proposed rule. Customs and Border
Protection (CBP) also invites comments
that relate to the economic,
environmental, or federalism effects that
might result from this proposed rule. If
appropriate to a specific comment, the
commenter should reference the specific
portion of the proposed rule, explain the
reason for any recommended change,
and include data, information, or
authority that support such
recommended change.

Background

This document proposes amendments
to title 19 of the Code of Federal
Regulations (19 CFR) that would
preclude the filing of a substitution
drawback claim for internal revenue
excise tax paid on imported
merchandise in situations where no
excise tax was paid upon the substituted
merchandise or where the substituted
merchandise is the subject of a different
claim for refund or drawback of excise
tax under any provision of the Internal
Revenue Code.

The statutory and regulatory
framework giving rise to this situation is
explained below.

I. Excise Taxation Under the Internal
Revenue Code of 1986

The Internal Revenue Code (IRC) of
1986, as amended (IRC), codified as title
26 of the United States Code (26 U.S.C.),
is the main body of domestic statutory
tax law of the United States and
includes, inter alia, laws covering
Federal excise taxes. Federal excise
taxes are imposed on the manufacture
and distribution of certain non-essential
consumer goods, such as distilled
spirits, wines, beer, tobacco products,
imported taxable fuel and petroleum
products.

Distilled Spirits, Wines, and Beer:
Imposition of Federal Excise Tax and
Exemptions

Chapter 51 of the IRC sets forth excise
tax collection and related provisions
applicable to distilled spirits, wines,
and beer. In general, this chapter
provides that a Federal excise tax is
imposed on all wines, distilled spirits,
and beer produced in or imported into
the United States. 26 U.S.C. 5041, 5001,
and 5051.

Statutory exceptions to the imposition
of Federal excise tax exist; for example,
domestically produced wine, distilled
spirits, and beer are exempt from the tax
if removed from bonded premises for
export. 26 U.S.C. 5362(c), 5214(a), 5053.
In addition, upon the exportation of
domestically-produced wine, distilled
spirits, or beer removed from bonded
premises with payment of tax, drawback
is allowed in an amount equal to the tax
paid. 26 U.S.C. 5062, 5055.

Tobacco: Imposition of Federal Excise
Tax and Exemptions

Under Chapter 52, a Federal excise
tax is imposed on all tobacco products
and cigarette papers and tubes
manufactured in or imported into the
United States. 26 U.S.C. 5701. The tax
on domestically-produced tobacco
products and cigarette papers and tubes
is imposed at the time that the product
comes into existence, that is, when a
product meets one of the definitions
under the IRC. The Federal excise tax on
imported and domestically-produced
tobacco products and cigarette papers
and tubes is generally not paid or
determined until the products are
released from customs custody or
removed from bonded premises. 26
U.S.C. 5702, 5703. Tobacco products
and cigarette papers and tubes may be
removed from bonded premises,
without the payment of Federal excise
tax, for export. 26 U.S.C. 5704. In
addition, upon exportation of tobacco
products and cigarette papers and tubes
upon which the tax has been paid,
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drawback of the tax paid is allowed. 26
U.S.C. 5706.

Other Excise Taxes

Chapter 32 of the IRC imposes various
manufacturers excise taxes, including
taxes on gasoline, diesel fuel, and
kerosene (taxable fuel). The tax on
imported taxable fuel is imposed on
entry into the United States for
consumption, use, or warehousing. If
taxable fuel is exported, the IRC
provides that the tax paid on the fuel
may be refunded to the taxpayer or an
amount equal to the tax paid on the fuel
may be paid to the person exporting the
fuel. Chapter 38 of the IRC also imposes
various environmental taxes, including
a tax on petroleum products entered
into the United States for consumption,
use, or warehousing.

Implementing Excise Tax Regulations

Regulations implementing the
provisions of chapters 51 and 52 of the
IRC are contained in chapter 1 of title
27 of the CFR (27 CFR chapter 1). The
Alcohol and Tobacco Tax and Trade
Bureau (TTB) within the Department of
the Treasury is responsible for the
administration of chapter 51 and the
regulations promulgated thereunder.
Regulations implementing the
provisions of chapters 32 and 38 are
contained in title 26 of the CFR and are
administered by the Internal Revenue
Service.

II. Drawback Under the Tariff Act of
1930

Section 313 of the Tariff Act of 1930,
as amended, (19 U.S.C. 1313), concerns
drawback and refunds. Drawback is a
refund of certain duties, taxes and fees
paid by the importer of record and
granted to a drawback claimant upon
the exportation, or destruction under
CBP supervision, of eligible articles
under specified conditions. The purpose
of drawback is to place U.S. exporters
on equal footing with foreign
competitors by refunding most of the
duties paid on imports used in domestic
manufactures intended for export.

There are several types of drawback.
Within section 313, paragraph (j)
provides for ‘“unused merchandise
drawback,” which is intended to permit
drawback to be claimed on imported
merchandise on which was paid any
duty, tax, or fee imposed under Federal
law upon entry or importation if such
merchandise was exported or was
destroyed under CBP supervision, and
was not used within the United States
before such exportation or destruction,
within the 3-years from the date of
importation.

Substitution Drawback (19 U.S.C.
1313(j)(2))

Section 313(j)(2) (19 U.S.C.
1313(j)(2)), hereafter referred to in this
document as “(j)(2) substitution
drawback,” is a type of drawback that
permits other merchandise to be
substituted for the imported
merchandise for purposes of satisfying
the exportation or destruction
requirement. Specifically, 19 U.S.C.
1313(j)(2) provides for the payment of
drawback, not to exceed 99 percent of
the duties, taxes, and fees paid on the
imported merchandise, based on the
exportation or destruction of “‘any other
merchandise (whether imported or
domestic)” that is: (1) Commercially
interchangeable with the imported
merchandise on which duties, taxes,
and fees were paid; (2) exported or
destroyed within 3 years of the date of
importation of the imported
merchandise; and (3) not used within
the United States before such
exportation or destruction and is in the
possession of the party claiming
drawback.

Implementing CBP Drawback
Regulations

Regulations implementing 19 U.S.C.
1313 are set forth in part 191 of title 19
of the Code of Federal Regulations (19
CFR part 191). Within part 191, subpart
C sets forth the regulations pertaining to
unused merchandise drawback and
includes, in §191.32, standards
applicable to (j)(2) drawback claims.

II1. Reasons for Regulatory Change

Integrity of Federal Excise Tax System
at Risk

In recent years, CBP has received and
approved a number of (j)(2) substitution
drawback claims involving imported
bottled and bulk wine and domestically-
produced wine. A hypothetical example
of this type of transaction follows:

A domestic winery imports 100 cases of
bottled wine, pays Federal excise tax on the
wine, and sells the imported wine in the
United States. The domestic winery then
exports 100 cases of its domestic wine
without payment of Federal excise tax. The
domestic winery files a (j)(2) drawback claim
with CBP on the basis that the 100 cases of
domestically-produced wine are
commercially interchangeable with the 100
cases of imported wine. The domestic winery
receives a refund of 99 percent of the Federal
excise taxes that it paid on the 100 cases of
imported wine.

In the above hypothetical, imported
wine is introduced into the U.S. market,
in effect, free of 99 percent of Federal
excise tax. As a result, the U.S. Treasury
ultimately receives only 1 percent of the

Federal excise tax on the imported
wine.

Diverse Commodities Potentially
Impacted

In addition to the claims processed by
CBP involving (j)(2) substitution
drawback on wine, given the present
statutory and regulatory structure
within which these claims are
administered, other products that are
subject to excise tax under the IRC may
also be the subject of such drawback
claims where the excise taxes on the
good have been refunded, remitted, or
not paid (e.g., distilled spirits and beer
(IRC chapters 51 and 52; 26 U.S.C. 5001;
5051); tobacco products and cigarette
papers and tubes (IRC chapter 52; 26
U.S.C. 5701); imported taxable fuel (IRC
chapter 32; 26 U.S.C. 4081); petroleum
products (IRC chapter 38; 26 U.S.C.
4611)).

Congressional Intent

The allowance of (j)(2) substitution
drawback claims in circumstances in
which internal revenue taxes have not
been paid on the substituted domestic
product is incompatible with Congress’
intent to levy excise taxes under the IRC
and circumvents the intended
administration of drawback under the
comprehensive framework of section
313.

As part of Congress’ extensive review
of the drawback statute, effected by the
Customs Modernization and Informed
Compliance Act (Mod Act), Public Law
No. 103-182, 632, 107 Stat. 2057 (1993)
(enacted as Title VI of the North
American Free Trade Agreement
Implementation Act), a provision was
added to section 313(v) that provides
that, “[m]erchandise that is exported or
destroyed to satisfy any claim for
drawback shall not be the basis of any
other claim for drawback; except that
appropriate credit and deductions for
claims covering components or
ingredients of such merchandise shall
be made in computing drawback
payments.” Based on the foregoing
statutory prohibition against multiple
drawback claims, 19 U.S.C. 1313(v)
precludes the use of merchandise on
which there has been a remission of
duties, taxes, and fees from being used
to claim drawback of duties, taxes, and
fees paid on other merchandise upon its
exportation or destruction.

The legislative history of this
provision indicates that Congress did
not intend to allow multiple drawback
claims on the exportation or destruction
of goods. As noted in the House Report
accompanying the legislation, section
632(a)(7) provides that under the
amended statute, “only one drawback
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claim per exportation or destruction of
goods would be allowed.” H.R. Rep. No.
103-361(l), at 130, reprinted in 1993
United States Code Congressional and
Administrative News (U.S.C.C.A.N.)
2552, 2680.

In the context of amending 19 U.S.C.
1313 as part of the Mod Act, Congress
also added language to subsection (u) of
section 313 which restricted eligibility
for drawback to imported merchandise
that had been regularly entered or
withdrawn for consumption. This
limiting language was added, as
described in the legislative history,
because it codified “‘current Customs
practice against piggybacking other duty
exemption benefits (foreign-trade zones,
bonded warehouses and duty-free
temporary importation) onto the
drawback benefits.” H.R. Rep. No. 103—
361(I) at 130, reprinted in 1993
U.S.C.C.A.N. at 2680. The addition of
this limiting language ensured that
companies could not claim drawback on
the “importation” of goods which had
never actually been entered for
consumption in the United States, but
rather had been physically located in a
foreign trade zone and then exported
without the payment of duties. The
ability to obtain substitution drawback
under 19 U.S.C. 1313(j)(2), thus
introducing imported wine into the U.S.
market nearly free of Federal excise tax,
is an example of “piggybacking” a
previously existing Federal excise tax
exemption benefit (exporting
domestically-produced wine without
payment of excise tax) onto the
drawback benefits.

The IRC is quite specific regarding the
circumstances in which internal
revenue taxes are, and are not, required
to be paid on domestic and imported
merchandise. See chapters 32, 38, 51,
and 52 of the IRC. The fact that a party
would be able to avoid the payment of
internal revenue taxes on both imported
and domestically-produced
merchandise by relying on the
provisions of two discrete statutory
programs administered by different
agencies for different purposes is
contrary to Congressional intent, as
discussed above.

Congress is cognizant of the
possibility that the interplay of tariff
provisions could lead to a situation
where collection of internal revenue tax
might be at risk in an import
transaction. For example, Congress
structured U.S. note 1(b) to subchapter
I of Chapter 98 of the Harmonized Tariff
Schedule of the United States (HTSUS)
to avoid this outcome. The subchapter
I provisions allow duty-free or reduced-
duty treatment for articles exported and
returned that were not advanced in

value or improved in condition by any
process of manufacture or other means
while abroad. U.S. note 1(b) was
structured to ensure collection of the tax
by stating that the provisions of the
subchapter (with certain exceptions not
relevant here) do not apply to any
article “[o]f a kind with respect to the
importation of which an internal-
revenue tax is imposed at the time such
article is entered, unless such article
was subject to an internal-revenue tax
imposed upon production or
importation at the time of its
exportation from the United States and
it shall be proved that such tax was paid
before exportation and was not
refunded.” The net effect of U.S. note
1(b) to subchapter I of chapter 98,
HTSUS, is to ensure that internal
revenue tax is imposed on merchandise
that is entered for consumption in the
United States. Section 10.3 of title 19 of
the CFR (19 CFR 10.3) implements the
provisions of U.S. note 1(b) to
subchapter I of chapter 98, HTSUS. The
amendments proposed in this document
would similarly ensure that internal
revenue taxes will be paid in cases
involving (j)(2) substitution drawback.

Explanation of Proposed Amendments

For the reasons outlined above, this
document proposes to amend § 191.32
of title 19 of the CFR (19 CFR 191.32)
by adding a new paragraph (b)(4) to
preclude drawback of internal revenue
tax imposed under the IRC in
connection with a (j)(2) substitution
drawback claim if no excise tax was
paid on the substituted exported
merchandise or if that merchandise was
subject to a claim for refund or
drawback of tax under any provision of
the IRC. In addition, this document
proposes to amend § 113.62 of title 19
of the CFR (19 CFR 113.62), which sets
forth basic importation and entry bond
conditions, to add a new condition
under which the principal agrees not to
file, or transfer the right to file, a
substitution drawback claim that would
be inconsistent with the terms of new
§191.32(b)(4). The consequences of
default specified in newly re-designated
paragraph (n) of § 113.62 would apply
in the case of a breach of this bond
condition.

Conforming regulatory texts are also
being published by TTB in this edition
of the Federal Register.

Executive Order 12866 and the
Regulatory Flexibility Act

This proposed rule is not considered
to be a significant regulatory action
under Executive Order 12866 because it
will not have an annual effect on the
economy of $100 million and does not

raise novel policy concerns. The Office
of Management and Budget has not
reviewed this regulatory evaluation
under that Order.

Regarding the impact of the proposed
rule on small entities as required by the
Regulatory Flexibility Act (5 U.S.C.
604), as amended by the Small Business
Regulatory Enforcement and Fairness
Act of 1996, a small entity may be a
small business (defined as any
independently owned and operated
business not dominant in its field that
qualifies as a small business per the
Small Business Act); a small not-for-
profit organization; or a small
governmental jurisdiction (locality with
fewer than 50,000 people).

As stated above, these changes are
intended to preclude the filing of (j)(2)
substitution drawback claims in
circumstances in which internal
revenue taxes have not been paid on the
substituted domestic product, or where
that merchandise is subject to a different
claim for refund or drawback of IRC
taxes. The proposed amendments still
allow for the return of 99 percent of the
duties, taxes, and fees paid on the
imported merchandise upon export, or
when IRC taxes have been paid on
substituted domestic product and the
substituted merchandise is not the
subject of a separate claim for refund or
drawback of such taxes.

To the extent that small entities have
filed (j)(2) substitution drawback claims
that would no longer be permitted, this
regulation, if finalized as proposed,
could have an economic impact on a
substantial number of small entities.
However, this proposed rule does not
restrict import and export activities for
any entities, regardless of size; these
proposed amendments merely reflect
Congress’ intent regarding statutory
prohibitions against multiple drawback
claims and serve to clarify the
application of existing statutory
provisions. Thus, the impacts of this
rule would not rise to the level that
would be considered economically
significant.

CBP welcomes comments on this
assumption. The most helpful
comments are those that can give us
specific information or examples of a
direct impact on small entities. If we do
not receive comments that demonstrate
that the rule causes small entities to
incur significant direct costs, we may,
during the process of drafting the final
rule, certify that this action does not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

As there are no new collections of
information proposed in this document,
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the provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
are inapplicable.
Signing Authority

The amendments contained in this
document are being issued by CBP in
accordance with §0.1(a)(1) of title 19 of
the CFR (19 CFR 0.1(a)(1)), pertaining to
the authority of the Secretary of the
Treasury (or his/her delegate) to
approve regulations related to certain
CBP revenue functions.

List of Subjects
19 CFR Part 113

Bonds, Customs duties and
inspection, Exports, Imports, Reporting
and recordkeeping requirements.

19 CFR Part 191

Administrative practice and
procedure, Bonds, Claims, Commerce,
Customs duties and inspection,
Drawback, Exports, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

For the reasons set forth in the
preamble, CBP and the Treasury
Department propose to amend 19 CFR
parts 113 and 191 as set forth below:

PART 113—CUSTOMS BONDS

1. The general authority citation for
part 113 continues to read as follows:

Authority: 19 U.S.C. 66, 1623, 1624.

2. Section 113.62 is amended by
redesignating paragraph (m) as
paragraph (n) and adding a new
paragraph (m) to read as follows:

§113.62 Basic importation and entry bond
conditions.

* * * * *

(m) Agreement to comply with CBP
regulations applicable to substitution
drawback claims. In the case of
imported merchandise that is subject to
internal revenue tax imposed under the
Internal Revenue Code of 1986, as
amended (IRC), the principal agrees not
to file, or to transfer to a successor the
right to file, a substitution drawback
claim involving such tax if the
substituted merchandise has been, or
will be, the subject of a removal from
bonded premises without payment of
tax, or the subject of a claim for refund
or drawback of tax, under any provision
of the IRC.

* * * * *

PART 191—DRAWBACK

3. The general authority citation for
part 191 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1202 (General Note 3(i), Harmonized Tariff
Schedule of the United States), 1313, 1624;
* * * * *

4. Section 191.32 is amended:

a. At the end of paragraph (b)(2), by
removing the word “and”’;

b. At the end of paragraph (b)(3), by
removing the period and adding, in its
place, “; and”’; and

c. By adding a new paragraph (b)(4) to
read as follows:

§191.32 Substitution drawback.

* * * * *

(b) * * *
(4) For purposes of drawback of
internal revenue tax imposed under
Chapters 32, 38, 51, and 52 of the
Internal Revenue Code of 1986, as
amended (IRC), drawback granted on
the export or destruction of substituted
merchandise will be limited to the
amount of taxes paid (and not returned
by refund, credit, or drawback) on the

substitute merchandise.
* * * * *

Approved: October 8, 2009.
Jayson P. Ahern,

Acting Commissioner, U.S. Customs and
Border Protection.

Timothy E. Skud,

Deputy Assistant Secretary of the Treasury.
[FR Doc. E9—24789 Filed 10-14-09; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 5 and 908
[Docket No. FR-5351-P-01]
RIN 2501-AD48

Refinement of Income and Rent
Determination Requirements in Public
and Assisted Housing Programs:
Implementation of Enterprise Income
Verification

AGENCY: Office of the Secretary, HUD.
ACTION: Proposed rule.

SUMMARY: On January 27, 2009, HUD
issued a final rule that revised the
regulations for HUD’s public and
assisted housing programs to require the
use of HUD’s Enterprise Income
Verification system by public housing
agencies and multifamily housing
owners and management agents when
verifying the employment and income
of program participants. Consistent with
Administration policy to review rules
issued during the transition from one
Administration to another, HUD re-
opened the January 27, 2009, final rule

for public comment, and specifically
solicited public comment on extending
the effective date of the rule. While
HUD remains committed to full
implementation of the Enterprise
Income Verification system, the public
comments submitted on the January 27,
2009, final rule highlighted for HUD
certain regulatory provisions that
require further clarification, and ones
that were extraneous to the purpose of
the rule, which is full implementation
of the Enterprise Income Verification
system.

By final rule published on August 28,
2009, HUD delayed the effective date of
the January 27, 2009, final rule to
January 31, 2010. During this period
before the final rule takes effect, HUD
submits for public comment, through
this proposed rule, regulatory revisions
designed to make certain provisions in
the January 27, 2009, final rule more
clear, and return other regulatory
provisions to their pre-January 2009
final rule content.

DATES: Comment Due Date:
November 16, 2009.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposed rule to the Regulations
Division, Office of General Counsel,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Room 10276, Washington, DC 20410—
0500. Communications must refer to the
above docket number and title. There
are two methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
Seventh Street, SW., Room 102786,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.
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Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an
appointment to review the public
comments must be scheduled in
advance by calling the Regulations
Division at 202—-708-3055 (this is not a
toll-free number). Individuals with
speech or hearing impairments may
access this number via TTY by calling
the Federal Information Relay Service at
800-877-8339. Copies of all comments
submitted are available for inspection
and downloading at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
Office of Public and Indian Housing
programs, contact Nicole Faison,
Program Advisor for the Office of Public
Housing and Voucher Programs,
Department of Housing and Urban
Development, 451 7th Street, SW.,
Room 4214, Washington, DC 20410,
telephone number 202-402-4267. For
Office of Housing Programs, contact Gail
Williamson, Director of the Housing
Assistance Policy Division, Department
of Housing and Urban Development,
451 7th Street, SW., Room 6138,
Washington, DC 20410, telephone
number 202—402—-2473. (These are not
toll-free numbers.) Persons with hearing
or speech impairments may access these
numbers through TTY by calling the
toll-free Federal Information Relay
Service at 800—877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

On January 27, 2009 (74 FR 4832),
HUD published a final rule, entitled
“Refinement of Income and Rent
Determination Requirements in Public
and Assisted Housing Programs” (Final
Rule). The Final Rule revised HUD’s
public and assisted housing program
regulations to implement the upfront
income verification process for program
participants and to require the use of
HUD’s Enterprise Income Verification
(EIV) system by public housing agencies
(PHAS) and owners and management
agents. The Final Rule followed
publication of a June 19, 2007 (72 FR
33844) proposed rule, and took into
consideration the public comments

received on the June 2007 proposed
rule.

The Final Rule was originally
scheduled to become effective on March
30, 2009. On February 11, 2009 (74 FR
6839), HUD published a notice in the
Federal Register seeking public
comment on whether to delay the
effective date of the Final Rule. The
February 11, 2009, notice was issued in
accordance with the memorandum of
January 20, 2009, from the assistant to
the President and Chief of Staff, entitled
“Regulatory Review”” and subsequently
published in the Federal Register on
January 26, 2009 (74 FR 4435). The
notice explained that HUD was
considering a temporary 60-day delay in
the effective date to allow the
Department an opportunity for further
review and consideration of new
regulations, consistent with the Chief of
Staff memorandum. In addition to
soliciting comments specifically
delaying the effective date, the February
11, 2009, notice also requested comment
generally on the Final Rule.

The comment period on the February
11, 2009, notice closed on March 13,
2009. HUD received 50 public
comments. Comments were submitted
by a variety of organizations including
PHAs, property owners, management
agents, legal aid organizations,
community development organizations,
and public interest organizations. The
majority of comments were supportive
of a delayed effective date. The
commenters not only supported a delay
but sought clarification or changes by
HUD of certain aspects of the Final
Rule, about which questions and
comments were raised. Among other
issues, commenters requested that HUD
address the need to revise the definition
of “annual income,” and clarify the
verification procedures applicable to
noncitizens and participants who may
experience difficulty obtaining social
security numbers for their children.

Following publication of the February
11, 2009, Federal Register notice, HUD
issued a final rule on March 27, 2009
(74 FR 13339), that extended the
effective date of the Final Rule to
September 30, 2009. The purpose of this
extension was to provide HUD with
time to review the public comments
received in response to the February 11,
2009, notice. On August 28, 2009 (74 FR
44285), HUD published a final rule that
further extended the effective date of the
Final Rule to January 31, 2010. The
further extension was undertaken to
allow the two HUD Assistant
Secretaries, who have responsibility for
the programs affected by the rule, and
only recently confirmed, sufficient time
to review the subject matter of the Final

Rule, and to review and consider the
public comments received on HUD’s
February 11, 2009, Federal Register
notice.

II. This Proposed Rule

As noted in the Summary to this
proposed rule, the Department remains
committed to the full and effective
implementation of the EIV system. The
use of upfront income verification will
help identify and cure inaccuracies in
public and assisted housing subsidy
determinations, which benefits public
and assisted housing providers, tenants,
and taxpayers. Following a thorough
review of the subject matter of the Final
Rule and the issues raised by the
comments on the February 11, 2009,
notice, HUD is proposing, through this
rule, to make certain changes to the
Final Rule, which HUD believes will
address the issues and concerns raised
by the public commenters, and defer
other issues, to subsequent rulemaking.

To provide stakeholders, residents,
and other interested members of the
public with the opportunity to offer
feedback on the proposed regulatory
changes, HUD is undertaking additional
rulemaking and soliciting comments on
the proposed amendments for a period
of 30 days. The regulatory changes
proposed by this rule are few and
focused, and HUD believes that, in light
of the prior public comment on the
Final Rule, a 30-day period presents
sufficient time to review and comment
on the changes.

HUD welcomes public comment on
all aspects of the proposed rule;
however given the privacy concerns
surrounding the disclosure of social
security numbers (SSNs), the
Department specifically requests
comments on those proposed regulatory
requirements pertaining to SSN
disclosure. All public comments will be
considered by HUD in the development
of a final rule that will, depending upon
public comments received in response
to this proposed rule, and further
consideration of issues by HUD,
supersede provisions of the Final Rule
that would otherwise take effect on
January 31, 2010.

The following presents a summary of
the key changes made to the Final Rule,
and these changes are directed to:
deferring changes to the definition of
annual income to separate rulemaking
that may address broader rent and
income reforms; deferring any changes
to HUD’s noncitizen regulations, which,
given the importance of this issue,
should be addressed by separate
rulemaking; and simplifying SSN
disclosure and verification processes, to
the extent feasible, and consistent with
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maintaining confidentiality of these
processes.

A. Proposed Amendments to 24 CFR
Part 5, Subpart B—Disclosure and
Verification of Social Security Numbers
and Employer Identification Numbers;
Procedures for Obtaining Income
Information

1. Applicability of the Social Security
Number disclosure requirements. HUD’s
regulations at 24 CFR 5.216 establish
requirements regarding SSN disclosure
and verification. This proposed rule
would clarify that the SSN disclosure
requirements apply to applicants and
participants in HUD’s public and
assisted housing programs subject to the
requirements of 24 CFR part 5, subpart
B; however, the disclosure requirements
are inapplicable to individuals who do
not contend eligible immigration status
under HUD’s noncitizens regulations at
24 CFR part 5, subpart E. The disclosure
requirements for such individuals
continue to be found at 24 CFR 5.508 of
the noncitizens regulations. As noted
above in this preamble, the Final Rule
was not directed to addressing the
noncitizens requirements. Given the
significance of the issues involved, HUD
believes that any changes deemed
necessary to the noncitizens
requirements would more appropriately
be the subject of a separate rulemaking.

2. Participant SSN disclosure
requirements—‘‘grandfathering” of
participants 62 years of age or older and
exemption for individuals who have
already disclosed a valid SSN. This
proposed rule would also streamline the
SSN disclosure requirements for current
participants in HUD rental assistance
programs. Specifically, the proposed
rule would exempt current participants
62 years of age or older as of January 31,
2010, from having to disclose an SSN.
The Department is sympathetic to the
burden that such a disclosure
requirement might impose on elderly
residents, many of whom have been
residing in their units for many years
and are otherwise in compliance with
all program requirements. The proposed
rule would also reduce administrative
burden by exempting those participants
who have previously disclosed a valid
SSN from having to re-provide their
SSN for duplicative verification. Under
proposed §5.216(e)(1), only those
individuals who have not previously
disclosed a valid SSN or who have been
issued a new SSN would be subject to
the SSN disclosure and verification
procedures. The proposed changes
would reduce administrative burden,
and enhance privacy protections for
individuals and households who have
already disclosed valid SSNs, as well as

reduce the administrative burden for the
covered housing providers that must
collect this information.

3. Required documentation. Proposed
§5.216(g)(1) would permit compliance
with the SSN disclosure requirements
through submission of a valid SSN card
issued by the Social Security
Administration or an original document
issued by a federal or state government
agency that provides the SSN of the
individual along with other identifying
information. In addition, the proposed
rule provides for HUD to prescribe other
acceptable evidence of a SSN through
administrative instructions. The public
comments received in response to the
February 2009, notice noted the possible
unforeseen circumstances that might
delay issuance of a SSN card, even
where the individual has a valid SSN
number. The proposed changes would
address such concerns and reduce
administrative burden by authorizing
reliance on the SSN documentation
provided by another government
agency. However, HUD notes that such
SSN data provided by participants
would still be subject to verification by
PHAs and owners and management
agents through use of the EIV system.

4. Addition of new household
members under the age of six. The
proposed rule would also revise and
clarify the applicability of the SSN
disclosure requirements for households
adding new household members under
the age of six. Public comments on the
February 2009, notice made HUD
cognizant that there may be unforeseen
circumstances outside the control of a
household that may delay the issuance
of a SSN for such children under the age
of six. To address these concerns,
proposed § 5.216(e)(2)(ii) would provide
participants with 90 days to provide a
SSN for new household members under
the age of six. The processing entity
shall grant an extension of one
additional 90-day period if the
processing entity, in its discretion,
determines that the participant’s failure
to provide documentation of a SSN for
the child under six was due to
circumstances that could not have
reasonably been foreseen and were
outside the control of the participant.
During the period that the processing
entity is awaiting documentation of a
SSN, the child is entitled to all the
benefits of being a member of the
household. Failure of the participant to
provide documentation of a SSN for the
child under six by the deadline, will
result in applicable penalties as
described in §5.218.

5. Disclosure requirements upon
assignment of new SSN. The proposed
rule would provide processing entities

with additional flexibility to determine
the timing of disclosure of a newly
assigned SSN, by providing that if a
participant has been assigned a new
SSN, the participant must disclose the
SSN at either the time of receipt of the
new SSN; at the next interim or
regularly scheduled reexamination or
recertification of family composition or
income, or other reexamination or
recertification; or at such earlier time
specified by the processing entity.
Under the regulations currently in effect
the participant is not required to
disclose a newly assigned SSN until a
reexamination or recertification of
family composition and income.

6. Exception to required termination
of assistance or tenancy due to
unforeseen circumstances. Under the
current regulations in effect, a
processing entity must terminate the
assistance or tenancy, or both, of a
participant who does not meet the SSN
disclosure requirements (see § 5.218(c)).
As noted above in this preamble, HUD
is aware that unforeseen circumstances
may sometimes delay the issuance of a
SSN. Accordingly, the proposed rule
would revise §5.218(c) to allow the
processing entity to defer termination
and provide the participant with an
additional 90 days to disclose a valid
SSN, but only if the processing entity
determines that: (1) failure to comply
with the SSN requirements was due to
circumstances that could not have
reasonably been foreseen and were
outside the control of the household;
and (2) there is a reasonable likelihood
that the participant will be able to
disclose a SSN by the deadline. Failure
of the participant to disclose a SSN by
the deadline will result in termination.

7. Required use of EIV—no deferred
implementation date for multifamily
owners and management agents.
Consistent with the Final Rule, this
proposed rule would continue the
required use of the EIV system by PHAs
and multifamily owners and
management agents (see § 5.233 of the
Final Rule). However, the proposed rule
would no longer provide for deferred
EIV implementation for owners and
management agents. Although PHAs
have long had experience with EIV, the
system was relatively new for owners
and management agents at the time the
Final Rule was originally published.
Accordingly, HUD provided multifamily
owners and management agents with an
additional six months from the rule’s
effective date to comply with EIV use.
The deferral was intended to provide
owners and management agents with
the necessary time to become familiar
with the EIV system. Given the
extension of time for implementation
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that is now provided by extending the
effective date of the use of EIV to
January 31, 2010, HUD determined that
a deferral is no longer necessary.

8. Required use of EIV in its entirety.
Several commenters on the February 11,
2009, notice questioned whether the use
of the EIV system was required only for
income verification or in its entirety. As
previously noted, HUD is committed to
the full and effective implementation of
the EIV system, and continues to believe
that the use of upfront income
verification will help identify and cure
inaccuracies in public and assisted
housing subsidy determinations, which
benefits public and assisted housing
providers, tenants, and taxpayers. In
response to the comments, this
proposed rule would clarify that
processing entities must use the EIV
system in its entirety as a third-party
source to verify tenant employment and
income information during mandatory
reexaminations or recertifications of
family composition and income and
also to reduce administrative and
subsidy payment errors in accordance
with HUD administrative guidance.

9. Technical and conforming
amendments. The proposed rule would
also make several technical, non-
substantive changes, to the regulations
at 24 CFR part 5, subpart B. These
changes include updating cross-
references to other regulatory provisions
that would be revised by the proposed
rule, and removing outdated references
to HUD programs no longer in existence
(for example, the obsolete reference to
the Section 215 program at
§5.216(b)(3)(1)(A)). HUD believes that
these changes, although technical and
conforming in nature, will help
eliminate confusion, and contribute to
clarity.

B. Withdrawal of Amendments to 24
CFR Part 5, Subpart E—Restrictions on
Assistance to Noncitizens

The Final Rule would have made
several revisions to the documentation
requirements in HUD’s noncitizens
regulations, primarily to conform to the
other amendments pertaining to use of
the EIV system. As noted elsewhere in
this preamble, the intent of the Final
Rule was not directed to revising or
updating the noncitizens requirements.
Many of the comments submitted in
response to the February 11, 2009,
notice requested clarification regarding
the verification procedures applicable to
noncitizens and posed questions
concerning the intent of the regulatory
changes contained in the Final Rule.
Given the sensitivity and significance of
the issues involved, HUD has decided
that should any future changes to the

noncitizens requirements be deemed
necessary, they would more
appropriately be the subject of a
separate rulemaking focused exclusively
on these policies and procedures and
providing the public with additional
opportunity to comment. Accordingly,
through this rule, HUD proposes to
withdraw the January 27, 2009,
amendments to the noncitizens
regulations, and leaves in place the
requirements codified in 24 CFR part 5,
subpart E, prior to revision by the Final
Rule.

C. Withdrawal of Amendments to 24
CFR Part 5, Subpart F (Family Income
and Payment Requirements) and 24 CFR
Part 92 (HOME Investment Partnerships
Program)

The Final Rule would have revised
the definition of annual income for
HUD’s public and assisted housing
programs codified at § 5.609.
Specifically, the Final Rule would have
added new provisions regarding the use
of historical income amounts for
purposes of determining annual income,
and made other technical changes to the
determination of annual income. The
Final Rule would also have made a
conforming change to the annual
income provisions of the HOME
Investment Partnership program at 24
CFR 92.203.

Many of the comments on HUD’s
February 11, 2009, notice questioned
the annual income provisions of the
Final Rule, and requested additional
clarification and revisions. Given the
comments received on the issue
expressing uncertainty about the
changes to annual income in the Final
Rule, the possibility of legislation that
would make, within the near future,
statutory changes to annual income
provisions, and the fact that such
changes are not necessary to
implementation of the EIV system, the
Department has decided to maintain the
definition of annual income currently in
effect; that is, this proposed rule leaves
the content of § 5.609 as it was prior to
amendment by the January 27, 2009,
final rule. Should HUD determine that
additional rulemaking on the subject of
annual income is necessary or
appropriate, HUD will provide the
public with the opportunity to comment
on any proposed changes to the
regulations.

III. Findings and Certifications

Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) reviewed this proposed rule
under Executive Order 12866 (entitled

“Regulatory Planning and Review”).
OMB determined that this proposed rule
is a “significant regulatory action,” as
defined in section 3(f) of the Order
(although not economically significant,
as provided in section 3(f)(1) of the
Order).

The January 27, 2009, final rule was
determined an economically significant
rule based on full implementation of
EIV, which the January 27, 2009, final
rule would achieve by mandating its use
by all HUD housing providers. The
rulemaking initiated by this proposed
rule does not propose to alter full use of
EIV. As stated earlier in this preamble,
HUD is committed to full
implementation of EIV. This proposed
rule is limited to address certain
regulatory amendments in the January
27, 2009, final rule that caused
confusion and which amendments were
not central or necessary to full
implementation of EIV. The
clarifications made by this rule do not
result in an impact on the economy of
$100 million or more.

The docket file is available for public
inspection in the Regulations Division,
Office of General Counsel, Department
of Housing and Urban Development,
451 Seventh Street, SW., Room 10276,
Washington, DC 20410-0500. Due to
security measures at the HUD
Headquarters building, please schedule
an appointment to review the docket file
by calling the Regulations Division at
(202) 402—-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number via TTY by calling the Federal
Information Relay Service at 800—877—
8339.

Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) and assigned
OMB Control Numbers 2577-0220 and
2502—0204. In accordance with the
Paperwork Reduction Act, HUD may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB Control
Number.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial



Federal Register/Vol. 74, No. 198/ Thursday, October 15,

2009 /Proposed Rules 52935

number of small entities.
Implementation of HUD’s EIV system,
which the Refinement of Income and
Rent Determination rulemaking
addresses is concerned with those
entities that are responsible for making
eligibility determinations and income
reexaminations or recertifications under
sections 3 and 5 of the United States
Housing Act of 1937, and tenant-based
and project-based housing assistance
under section 8 of the United States
Housing Act of 1937. The purpose of
this proposed rule is not to interfere
with full implementation of HUD’s EIV
system, now scheduled to take effect on
January 31, 2010, but is limited to
clarifying certain regulatory
amendments of the January 27, 2009,
final rule that required further
clarification, and proposing to remove
other regulatory amendments that were
determined not necessary for
implementation of EIV. Accordingly,
this proposed rule does not alter the
small entity impact analysis made in the
January 27, 2009, final rule nor does this
proposed rule, which makes certain
clarifying amendments, result in a
significant economic impact on a
substantial number of small entities.

Notwithstanding HUD’s
determination that this rule does not
have a significant economic impact on
a substantial number of small entities,
HUD invites comments from all entities,
including small entities, regarding less
burdensome alternatives to this rule that
will meet HUD’s objectives as described
in this preamble.

Environmental Impact

This proposed rule involves
statutorily required and/or discretionary
establishment and review of interest
rates, loan limits, building cost
estimates, prototype costs, fair market
rent schedules, HUD-determined
prevailing wage rates, income limits and
exclusions with regard to eligibility for
or calculation of HUD housing
assistance or rental assistance, and
similar rate and cost determinations and
related external administrative or fiscal
requirements or procedures that do not
constitute a development decision
affecting the physical condition of
specific project areas or building sites.
Accordingly, under 24 CFR 50.19(c)(6),
this proposed rule is categorically
excluded from environmental review
under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.)

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits, to the extent
practicable and permitted by law, an

agency from promulgating a regulation
that has federalism implications and
either imposes substantial direct
compliance costs on state and local
governments and is not required by
statute, or preempts state law, unless the
relevant requirements of section 6 of the
Executive Order are met. This rule does
not have federalism implications and
does not impose substantial direct
compliance costs on state and local
governments or preempt state law
within the meaning of the Executive
Order.

Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for Federal agencies to assess the effects
of their regulatory actions on State,
local, and tribal governments, and on
the private sector. This proposed rule
would not impose any Federal mandate
on any State, local, or tribal government,
or on the private sector, within the
meaning of the UMRA.

List of Subjects
24 CFR Part 5

Administrative practice and
procedure, Aged, Claims, Crime,
Government contracts, Grant
programs—housing and community
development, Individuals with
disabilities, Intergovernmental relations,
Loan programs—housing and
community development, Low and
moderate income housing, Mortgage
insurance, Penalties, Pets, Public
housing, Rent subsidies, Reporting and
recordkeeping requirements, Social
Security, Unemployment compensation,
Wages.

24 CFR Part 908

Computer technology, Grant
programs—housing and community
development, Rent subsidies, Reporting
and recordkeeping requirements.

Accordingly, for the reasons described
in the preamble, HUD proposes to
amend 24 CFR parts 5 and 908, as
amended in the final rule published on
January 27, 2009, at 74 FR 4832, as
follows:

PART 5—GENERAL HUD PROGRAM
REQUIREMENTS; WAIVERS

1. The authority citation for part 5
continues to read as follows:
Authority: 42 U.S.C. 1437a, 1437c, 1437d,

14371, 14371, 3535(d), and Sec. 327, Pub. L.
109-115, 119 Stat. 2936.

2. Revise §5.216 to read as follows:

§5.216 Disclosure and verification of
Social Security and Employer Identification
Numbers.

(a) General. The requirements of this
section apply to applicants and
participants as described in this section,
except this section is inapplicable to
individuals who do not contend eligible
immigration status under subpart E of
this part (see §5.508).

(b) Disclosure required of assistance
applicants. Each assistance applicant
must submit the following information
to the processing entity when the
assistance applicant’s eligibility under
the program involved is being
determined.

(1) The complete and accurate SSN
assigned to the assistance applicant and
to each member of the assistance
applicant’s household; and

(2) The documentation referred to in
paragraph (g)(1) of this section to verify
each such SSN.

(c) Disclosure required of individual
owner applicants. Each individual
owner applicant must submit the
following information to the processing
entity when the individual owner
applicant’s eligibility under the program
involved is being determined:

(1) The complete and accurate SSN
assigned to the individual owner
applicant and to each member of the
individual owner applicant’s household
who will be obligated to pay the debt
evidenced by the mortgage or loan
documents; and

(2) The documentation referred to in
paragraph (g)(1) of this section to verify
each such SSN.

(d) Disclosure required of certain
officials of entity applicants. Each
officer, director, principal stockholder,
or other official of an entity applicant
must submit the following information
to the processing entity when the entity
applicant’s eligibility under the program
involved is being determined:

(1) The complete and accurate SSN
assigned to each such individual; and

(2) The documentation referred to in
paragraph (g)(1) of this section to verify
each SSN.

(e) Disclosure required of participants.
(1) Initial disclosure. (i) Each
participant, except those age 62 or older
as of January 31, 2010, whose initial
determination of eligibility under the
program involved was begun before
January 31, 2010, must submit the
information described in paragraph
(e)(1)(i1) of this section, if the
participant has:

(A) Not previously disclosed a SSN;

(B) Previously disclosed a SSN that
HUD or the SSA determined was
invalid; or

(C) Been issued a new SSN.
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(ii) Each participant subject to the
disclosure requirements under
paragraph (e)(1)(i) of this section must
submit the following information to the
processing entity at the next interim or
regularly scheduled reexamination or
recertification of family composition or
income, or other reexamination or
recertification for the program involved:

(A) The complete and accurate SSN
assigned to the participant and to each
member of the participant’s household;
and

(B) The documentation referred to in
paragraph (g)(1) of this section to verify
each such SSN.

(2) Subsequent disclosure. Once a
participant has disclosed and the
processing entity has verified each SSN,
the following rules apply:

(i) Addition of new household who is
at least six years of age. When the
participant requests to add a new
household member who is at least six
years of age, the participant must
provide the following to the processing
entity at the time of the request, or at the
time of processing the interim
reexamination or recertification of
family composition that includes the
new member(s):

(A) The complete and accurate SSN
assigned to each new member; and

(B) The documentation referred to in
paragraph (g)(1) of this section to verify
the SSN for each new member.

(ii) Addition of household member
who is under the age of six. (A) When
a participant seeks to include or add a
household member who is under the age
of six and who has no SSN, the
participant shall be required to provide
the complete and accurate SSN assigned
to each new child and the
documentation referred to in paragraph
(g)(1) of this section to verify the SSN
for each new child within 90 calendar
days of the child being added to the
household.

(B) The processing entity shall grant
an extension of one additional 90-day
period if the processing entity, in its
discretion, determines that the
participant’s failure to comply was due
to circumstances that could not have
reasonably been foreseen and were
outside the control of the participant.
During the period that the processing
entity is awaiting documentation of a
SSN, the processing entity shall include
the child as part of the assisted
household and the child shall be
entitled to all the benefits of being a
household member. If upon expiration
of the provided time period, the
participant fails to produce a SSN, the
processing entity shall follow the
provisions of § 5.218.

(iii) Assignment of new SSN. If the
participant or any member of the
participant’s household has been
assigned a new SSN, the participant
must submit the following to the
processing entity at either the time of
receipt of the new SSN; at the next
interim or regularly scheduled
reexamination or recertification of
family composition or income, or other
reexamination or recertification; or at
such earlier time specified by the
processing entity:

(A) The complete and accurate SSN
assigned to the participant or household
member involved; and

(B) The documentation referred to in
paragraph (g)(1) of this section to verify
the SSN of each individual.

(f) Disclosure required of entity
applicants. Each entity applicant must
submit the following information to the
processing entity when the entity
applicant’s eligibility under the program
involved is being determined:

(1) Any complete and accurate EIN
assigned to the entity applicant; and

(2) The documentation referred to in
paragraph (g)(2) of this section to verify
the EIN.

(g) Required documentation. (1) SSN.
The documentation necessary to verify
the SSN of an individual who is
required to disclose his or her SSN
under paragraphs (a) through (e) of this
section is:

(i) A valid SSN card issued by the
SSA;

(ii) An original document issued by a
federal or state government agency,
which contains the name of the
individual and the SSN of the
individual, along with other identifying
information of the individual; or

(i1) Such other evidence of the SSN as
HUD may prescribe in administrative
instructions.

(2) EIN. The documentation necessary
to verify an EIN of an entity applicant
that is required to disclose its EIN under
paragraph (f) of this section is the
official, written communication from
the Internal Revenue Service (IRS)
assigning the EIN to the entity
applicant, or such other evidence of the
EIN as HUD may prescribe in
administrative instructions.

(h) Effect on assistance applicants. (1)
Except as provided in paragraph (h)(2)
of this section, if the processing entity
determines that the assistance applicant
is otherwise eligible to participate in a
program, the assistance applicant may
retain its place on the waiting list for the
program, but cannot become a
participant until it can provide:

(i) The complete and accurate SSN
assigned to each member of the
household; and

(ii) The documentation referred to in
paragraph (g)(1) of this section to verify
the SSN of each such member.

(2) For applicants to the Section 8
Moderate Rehabilitation Single Room
Occupancy (SRO) Program for Homeless
Individuals under 24 CFR part 882,
subpart H, the documentation required
in paragraph (h)(1) of this section must
be provided to the processing entity
within 90 days from the date of
admission into the program. The
processing entity shall grant an
extension of one additional 90-day
period if the processing entity, in its
discretion, determines that the
applicant’s failure to comply was due to
circumstances that could not have
reasonably been foreseen and were
outside the control of the applicant. If
upon expiration of the provided time
period, the individual fails to produce a
SSN, the processing entity shall follow
the provisions of § 5.218.

(i) Rejection of documentation. The
processing entity must not reject
documentation referred to in paragraph
(g) of this section, except as HUD may
otherwise prescribe through publicly
issued notice.

3. Amend §5.218 by revising
paragraphs (a), (b) and (c) to read as
follows:

§5.218 Penalties for failing to disclose and
verify Social Security and Employer
Identification Numbers.

(a) Denial of eligibility of assistance
applicants and individual owner
applicants. The processing entity must
deny the eligibility of an assistance
applicant or individual owner applicant
in accordance with the provisions
governing the program involved, if the
assistance or individual owner
applicant does not meet the applicable
SSN disclosure, documentation, and
verification requirements as specified in
§5.216.

(b) Denial of eligibility of entity
applicants. The processing entity must
deny the eligibility of an entity
applicant in accordance with the
provisions governing the program
involved; if:

(1) The entity applicant does not meet
the EIN disclosure, documentation, and
verification requirements specified in
§5.216; or

(2) Any of the officials of the entity
applicant referred to in §5.216(d) does
not meet the applicable SSN disclosure,
and documentation and verification
requirements specified in §5.216.

(c) Termination of assistance or
termination of tenancy of participants.
(1) The processing entity must terminate
the assistance or terminate the tenancy,
or both, of a participant, in accordance
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with the provisions governing the
program involved, if the participant
does not meet the applicable SSN
disclosure, documentation, and
verification requirements specified in
§5.216.

(2) The processing entity may defer
termination and provide the participant
with an additional 90 days to disclose
a SSN, but only if unless the processing
entity, in its discretion, determines that:

(i) The failure to meet these
requirements was due to circumstances
that could not have reasonably been
foreseen and were outside the control of
the participant; and

(i1) There is a reasonable likelihood
that the participant will be able to
disclose a SSN by the deadline.

(3) Failure of the participant to
disclose a SSN by the deadline specified
in paragraph (c)(2) of this section will
result in termination of the assistance or
tenancy, or both, of the participant.

* * * * *

4. Add anew §5.233 to read as

follows:

§5.233 Mandated use of HUD’s Enterprise
Income Verification (EIV) System.

(a) Programs subject to this section
and requirements. (1) The requirements
of this section apply to entities
administering assistance under the:

(i) Public Housing program under 24
CFR part 960;

(ii) Section 8 Housing Choice Voucher
(HCV) program under 24 CFR part 982;

(iii) Moderate Rehabilitation program
under 24 CFR part 882;

(iv) Project-based Voucher program
under 24 CFR part 983;

(v) Project-based Section 8 programs
under 24 CFR parts 880, 881, 883, 884,
886, and 891;

(vi) Section 202 of the Housing Act of
1959 (12 U.S.C. 1701q);

(vii) Section 811 of the Cranston-
Gonzalez National Affordable Housing
Act (42 U.S.C. 8013);

(viii) Sections 221(d)(3) and 236 of the
National Housing Act (12 U.S.C.
17151(d)(3) and 1715z—1); and

(ix) Rent Supplement program under
section 101 of the Housing and Urban
Development Act of 1965 (12 U.S.C.
1701s).

(2) Processing entities must use
HUD'’s EIV system in its entirety:

(i) As a third-party source to verify
tenant employment and income
information during mandatory
reexaminations or recertifications of
family composition and income, in
accordance with §5.236 and
administrative guidance issued by HUD;
and

(ii) To reduce administrative and
subsidy payment errors in accordance
with HUD administrative guidance.

(b) Penalties for noncompliance.
Failure to use the EIV system in its
entirety may result in the imposition of
sanctions and/or the assessment of
disallowed costs associated with any
resulting incorrect subsidy or tenant
rent calculations, or both.

§5.236 [Amended]

5.In §5.236(b)(3)(i)(A), remove
“215”.

PART 908—ELECTRONIC
TRANSMISSION OF REQUIRED
FAMILY DATA FOR PUBLIC HOUSING,
INDIAN HOUSING, AND THE SECTION
8 RENTAL CERTIFICATE, RENTAL
VOUCHER, AND MODERATE
REHABILITATION PROGRAMS

6. The authority citation for part 908
continues to read as follows:

Authority: 42 U.S.C. 14371, 3535d, 3543,
3544, and 3608a.

7. Revise §908.101 to read as follows:

§908.101 Purpose.

The purpose of this part is to require
Public Housing Agencies (PHAs),
including Moving to Work (MTW)
PHAs, that operate Public Housing,
Indian Housing, or Section 8 Rental
Certificate, Housing Choice Voucher
(HCV), Rental Voucher, and Moderate
Rehabilitation programs to
electronically submit certain data to
HUD for those programs. These
electronically submitted data are
required for HUD forms: HUD-50058,
including the Family Self-Sufficiency
(FSS) Addendum. Applicable program
entities must retain at a minimum, the
last three years of the form HUD-50058,
and supporting documentation, during
the term of each assisted lease, and for
a period of at least 3 years from the end
of participation (EOP) date, to support
billings to HUD and to permit an
effective audit. Electronic retention of
form HUD-50058 and HUD-50058-FSS
and supporting documentation fulfills
the retention requirement under this
section.

Dated: September 23, 2009.
Shaun Donovan,
Secretary.
[FR Doc. E9—24809 Filed 10-14—09; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Parts 28 and 44

[Docket No. TTB-2009-0005; Notice No.
100]

RIN 1513-AB77

Drawback of Internal Revenue Taxes

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau proposes to amend its
regulations to clarify the relationship
between tax payment under the Internal
Revenue Code of 1986 and drawback of
tax under the Tariff Act of 1930. The
proposal provides conforming
amendments to reflect proposed
Customs and Border Protection
regulations stating that domestic
merchandise on which no tax is paid
under the Internal Revenue Code may
not be substituted for imported
merchandise for purposes of claims for
drawback of tax under the customs laws
and regulations.

DATES: We must receive your written
comments on or before December 14,
2009.

ADDRESSES: You may send comments on
this notice to one of the following
addresses:

e http://www.regulations.gov: Use the
comment form for this notice on the
Federal e-rulemaking portal,
Regulations.gov, to submit comments
via the Internet;

e Mail: Director, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, P.O. Box 14412,
Washington, DC 20044—4412.

e Hand Delivery/Courier in Lieu of
Mail: Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street, NW., Suite
200-E, Washington, DC 20005.

See the Public Participation section of
this notice for specific instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

You may view copies of this notice,
selected supporting materials, and the
comments we receive about this
proposal within Docket No. TTB-2009—
0005 at http://www.regulations.gov. A
direct link to this docket is posted on
the TTB Web site at http://www.ttb.gov/
regulations laws/all rulemaking.shtml
under Notice No. 100. You also may
view copies of this notice, all
supporting materials, and the comments
we receive about this proposal by
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appointment at the TTB Information
Resource Center, 1310 G Street, NW.,
Washington, DC 20220. Please call 202—
453-2270 to make an appointment.

FOR FURTHER INFORMATION CONTACT:
Gerry Isenberg, Regulations and Rulings
Division, Alcohol and Tobacco Tax and
Trade Bureau, 1310 G Street, NW., Suite
200-E, Washington, DC 20220;
telephone 202-453-2097.
SUPPLEMENTARY INFORMATION:

Background

Taxation of Distilled Spirits, Wines,
Beer, and Tobacco Products Under the
Internal Revenue Code of 1986

Chapter 51 of the Internal Revenue
Code of 1986 (IRC) sets forth excise tax
collection and related provisions
applicable to distilled spirits, wines,
and beer. Chapter 52 of the IRC contains
similar provisions applicable to tobacco
products and cigarette papers and tubes.

Under Chapter 51, a Federal excise
tax is imposed on all wines and distilled
spirits produced in or imported into the
United States. 26 U.S.C. 5001, 5041. A
Federal excise tax also is imposed on
beer brewed or produced, and removed
for consumption or sale within the
United States, or imported into the
United States. 26 U.S.C. 5051. For
domestically-produced wine, the tax is
imposed at the conclusion of
fermentation or removal from the
fermenter (see 27 CFR 24.176). For
domestically-produced distilled spirits,
the tax is imposed at the time that the
product comes into existence. 26 U.S.C.
5001(b). For domestically-produced
beer, the tax is imposed when the
product is removed for consumption or
sale. 26 U.S.C. 5051. For imported wine,
distilled spirits, and beer, the tax is
imposed when the product is imported
into the United States.

However, Federal excise taxes on
imported and domestically-produced
wine, distilled spirits, and beer are
generally not paid or determined until
the products are removed from bonded
premises or from customs custody for
consumption or sale. 26 U.S.C. 5041,
5061, 5006, 5007, 5054. Domestically-
produced wine, distilled spirits, and
beer may be exported without payment
of the Federal excise tax. 26 U.S.C.
5362(c), 5214(a), 5053. In addition, on
the exportation of domestically-
produced wine, distilled spirits, or beer
that was removed from bonded premises
with payment of tax, drawback is
allowed in an amount equal to the tax
paid. 26 U.S.C. 5062, 5055.

Under Chapter 52, a Federal excise
tax is imposed on all tobacco products
and cigarette papers and tubes
manufactured in or imported into the

United States. 26 U.S.C. 5701. The tax
on domestically-produced tobacco
products and cigarette papers and tubes
is imposed at the time that the product
comes into existence, that is, when a
product meets one of the definitions
under the IRC. The Federal excise tax on
imported and domestically-produced
tobacco products and cigarette papers
and tubes is generally not paid or
determined until the products are
released from customs custody or
removed from bonded premises. 26
U.S.C. 5702, 5703. Tobacco products
and cigarette papers and tubes may be
removed from bonded premises,
without the payment of Federal excise
tax, for export. 26 U.S.C. 5704.

Regulations implementing the
provisions of Chapters 51 and 52 of the
IRC are contained in 27 CFR chapter 1.
The Alcohol and Tobacco Tax and
Trade Bureau (TTB) within the
Department of the Treasury is
responsible for the administration of
Chapters 51 and 52 and the regulations
promulgated thereunder.

Drawback Under the Tariff Act of 1930

Section 313 of the Tariff Act of 1930,
as amended (19 U.S.C. 1313), provides
for the drawback or refund of duties,
taxes, and fees paid on imported
merchandise if that merchandise is
subsequently exported or destroyed
under customs supervision. Paragraph
(2) of subsection (j), hereafter referred to
as ““(j)(2) drawback,” permits the
substitution of other merchandise for
the imported merchandise for purposes
of the exportation or destruction
requirement.

Specifically, the (j)(2) drawback
provision allows the payment of
drawback, not to exceed 99 percent of
the duties, taxes, and fees paid on the
imported merchandise, based on the
exportation or destruction of “any other
merchandise (whether imported or
domestic)” that: (1) Is commercially
interchangeable with the imported
merchandise on which duties, taxes,
and fees were paid, (2) is exported or
destroyed within 3 years of the date of
importation of the imported
merchandise, and (3) before such
exportation or destruction, is not used
within the United States and is in the
possession of the party claiming
drawback, that is, either the importer of
the imported merchandise or a person
who receives from the importer a
certificate of delivery transferring to that
person the imported merchandise or
commercially interchangeable
merchandise or any combination of the
two (and with the transferred
merchandise being treated as the
imported merchandise). The (j)(2)

drawback provision also includes a
standard for commercial
interchangeability for wine, that is,
“wine of the same color having a price
variation not to exceed 50 percent
between the imported wine and the
exported wine.”

Regulations implementing section 313
are set forth in 19 CFR part 191. Subpart
C of part 191 concerns unused
merchandise drawback and includes, in
§ 191.32, standards applicable to (j)(2)
drawback claims. The Bureau of
Customs and Border Protection (CBP) is
responsible for the administration of
section 313 and the regulations
promulgated thereunder.

Proposed CBP and TTB Regulatory
Changes

In recent years CBP has received and
approved a number of (j)(2) drawback
claims involving imported bottled and
bulk wine and domestically-produced
wine. A hypothetical example of how
such a transaction could work is as
follows: A domestic winery imports 100
cases of bottled wine, pays Federal
excise tax on the wine, and sells the
imported wine in the United States; the
domestic winery then exports 100 cases
of its domestic wine without payment of
Federal excise tax; the domestic winery
then files a (j)(2) drawback claim with
CBP, on the basis that the 100 cases of
domestically-produced wine are
commercially interchangeable with the
100 cases of imported wine; and, finally,
the domestic winery receives a refund of
99 percent of the Federal excise taxes
that it paid on the 100 cases of imported
wine.

In the scenario described above, only
1 percent of the Federal excise tax on
the imported wine is ultimately
received into the U.S. Treasury. Thus,
(j)(2) drawback in effect allows imported
wine to be introduced into the U.S.
market 99 percent free of Federal excise
tax. Although the (j)(2) drawback claims
involving the drawback or refund of IRC
tax that CBP has processed have been
limited to wine, under the present
statutory and regulatory framework,
other products that are subject to excise
tax under IRC Chapters 51 and 52 could
be the subject of claims for (j)(2)
drawback.

Based on a review of the applicable
statutory provisions, the Department of
the Treasury has concluded that the
practice of allowing (j)(2) drawback
claims in circumstances in which
internal revenue taxes have not been
paid on the substituted domestic
product is incompatible with the intent
of Congress in levying excise taxes
under the IRC and extends beyond the
intent of Congress for administering
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drawback under the comprehensive
framework of section 313. In order to
address these concerns, CBP in a
document published in this issue of the
Federal Register is proposing to amend
its regulations to preclude the filing of
a claim covering drawback of tax under
subsection (j)(2) if no tax was paid on
the substituted domestically-produced
merchandise.

In view of the relationship between
(j)(2) drawback claims and excise tax
liability under Chapters 51 and 52 of the
IRC as discussed above and as reflected
in the proposed new CBP regulatory
texts, TTB believes that it would be
appropriate to add to the TTB
regulations conforming amendments
that alert the reader to the effect of the
new CBP regulatory provision as regards
alcohol and tobacco products exported
without payment of tax or with
drawback of tax. TTB notes in this
regard that the IRC vests broad authority
in the Secretary of the Treasury to
promulgate regulations governing the
removal of alcohol and tobacco products
for export without payment of tax in
order to ensure protection of the
revenue. See 26 U.S.C. 5053 for beer,
5214(a) for distilled spirits, 5362(c) for
wine, and 5704 for tobacco products.
Furthermore, the IRC vests broad
authority in the Secretary of the
Treasury to promulgate regulations
needed for the enforcement of the IRC.
See 26 U.S.C. 7805(a). TTB believes that
the proposed conforming amendments
are needed to contribute to the
enforcement and integrity of the excise
tax system.

Accordingly, this document proposes
six amendments to part 28 of the TTB
regulations (27 CFR part 28), which
contains rules regarding the exportation
of distilled spirits, wine, and beer
without payment of tax and with
drawback of tax. Similarly, this
document proposes two amendments to
part 44 of the TTB regulations (27 CFR
part 44), which contains rules regarding
the exportation of tobacco products and
cigarette papers and tubes without
payment of tax and with drawback of
tax. Although the only substantive text
change in each affected section involves
the addition of a reference to the new
CBP rule, in several cases the entire
section is revised in order to eliminate
the use of undesignated introductory
and concluding text and thus facilitate
addition of the new provision.

Public Participation

Comments Invited

We invite comments from interested
members of the public on this proposed
rulemaking. Please submit your

comments by the closing date shown
above in this notice. Your comments
must reference Notice No. 100 and
include your name and mailing address.
Your comments also must be made in
English, be legible, and be written in
language acceptable for public
disclosure. We do not acknowledge
receipt of comments, and we consider
all comments as originals.

Submitting Comments

You may submit comments on this
notice by using one of the following
three methods:

e Federal e-Rulemaking Portal: You
may send comments via the online
comment form associated with this
notice in Docket No. TTB-2009-0005 on
“Regulations.gov,” the Federal
e-rulemaking portal, at http://
www.regulations.gov. A link to that
docket is available under Notice No. 100
on the TTB Web site at http://
www.tth.gov/regulations laws/
all rulemaking.shtml. Supplemental
files may be attached to comments
submitted via Regulations.gov. For
information on how to use
Regulations.gov, click on the site’s Help
or FAQ tabs.

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, P.O. Box 14412, Washington,
DC 20044—4412.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street, NW., Suite 200-E, Washington,
DC 20005.

If you are commenting on behalf of an
association, business, or other entity,
your comment must include the entity’s
name as well as your name and position
title. If you comment via
Regulations.gov, please include the
entity’s name in the “Organization”
blank of the comment form. If you
comment via postal mail, please submit
your entity’s comment on letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
that is inappropriate for public
disclosure.

Public Disclosure

On the Federal e-rulemaking portal,
Regulations.gov, we will post, and the
public may view, copies of this notice,
selected supporting materials, and any
electronic or mailed comments we
receive about this proposal. A direct
link to the Regulations.gov docket
containing this notice and the posted
comments received on it is available on
the TTB Web site at http://www.ttb.gov/
regulations laws/all rulemaking.shtml
under Notice No. 100. You may also
reach the docket containing this notice
and the posted comments received on it
through the Regulations.gov search page
at http://www.regulations.gov.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including e-mail addresses.
We may omit voluminous attachments
or material that we consider unsuitable
for posting.

You and other members of the public
may view copies of this notice, any
supporting materials, and any electronic
or mailed comments we receive about
this proposal by appointment at the TTB
Information Resource Center, 1310 G
Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5 x 11-inch page. Contact our
information specialist at the above
address or by telephone at 202—453—
2270 to schedule an appointment or to
request copies of comments or other
materials.

Regulatory Analysis and Notices
Executive Order 12866

This proposed rule is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required.

Regulatory Flexibility Act

Pursuant to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), we certify that this notice of
proposed rulemaking will not have a
significant economic impact on a
substantial number of small entities.
The proposed rule imposes no
substantive requirements and therefore
will not impose, or otherwise cause, a
significant increase in reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities. Accordingly, a regulatory
flexibility analysis is not required.

Drafting Information

Francis W. Foote of the Regulations
and Rulings Division drafted this
document.
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List of Subjects
27 CFR Part 28

Aircraft, Alcohol and alcoholic
beverages, Armed forces, Beer, Claims,
Excise taxes, Exports, Foreign trade
zones, Labeling, Liquors, Packaging and
containers, Reporting and recordkeeping
requirements, Surety bonds, Vessels,
Warehouses, Wine.

27 CFR Part 44

Aircraft, Armed forces, Cigars and
cigarettes, Claims, Customs duties and
inspection, Excise taxes, Exports,
Foreign trade zones, Labeling, Packaging
and containers, Reporting and
recordkeeping requirements, Surety
bonds, Tobacco, Vessels, Warehouses.

Authority and Issuance

For the reasons explained in the
preamble, TTB proposes to amend
chapter I of title 27 of the Code of
Federal Regulations as follows:

PART 28—EXPORTATION OF
ALCOHOL

1. The authority citation for part 28 is
revised to read as follows:

Authority: 5 U.S.C. 552(a); 19 U.S.C. 81c,
1202; 26 U.S.C. 5001, 5007, 5008, 5041, 5051,
5053, 5054, 5061, 5111, 5112, 5114, 5121,
5122, 5124, 5201, 5205, 5207, 5214, 5232,
5273, 5301, 5313, 5362, 5555, 6302, 7805; 27
U.S.C. 203, 205; 44 U.S.C. 3504(h).

2. Section 28.91 is amended by
adding a new paragraph (c) to read as
follows:

§28.91 General.

* * * * *

(c) Distilled spirits withdrawn
without payment of tax under this
subpart may not be substituted for
imported merchandise for purposes of
drawback of tax under section 313(j)(2)
of the Tariff Act of 1930, as amended
(19 U.S.C. 1313(j)(2)). See 19 CFR
191.32(b)(4).

3. Section 28.121 is revised to read as
follows:

§28.121 General.

(a) Wine may, subject to this part, be
withdrawn from a bonded wine cellar,
without payment of tax, for:

(1) Exportation;

(2) Use on the vessels and aircraft
described in § 28.21;

(3) Transfer to and deposit in a
foreign-trade zone for exportation or for
storage pending exportation;

(4) Transfer to and deposit in a
customs bonded warehouse as provided
in §28.27; or

(5) Transportation to and deposit in a
manufacturing bonded warehouse.

(b) All such withdrawals shall be
made under the applicable bond
prescribed in subpart D.

(c) Wine withdrawn without payment
of tax under this subpart may not be
substituted for imported merchandise
for purposes of drawback of tax under
section 313(j)(2) of the Tariff Act of
1930, as amended (19 U.S.C. 1313(j)(2)).
See 19 CFR 191.32(b)(4).

4. Section 28.141 is amended by
adding a new paragraph (d) to read as
follows:

§28.141 General.

* * * * *

(d) Customs drawback claims. Beer
removed without payment of tax under
this subpart may not be substituted for
imported merchandise for purposes of
drawback of tax under section 313(j)(2)
of the Tariff Act of 1930, as amended
(19 U.S.C. 1313(j)(2)). See 19 CFR
191.32(b)(4).

5. Section 28.171 is revised to read as
follows:

§28.171 General.

(a) Distilled spirits manufactured,
produced, bottled in bottles, packed in
containers, or packaged in casks or other
bulk containers in the United States on
which an internal revenue tax has been
paid or determined, and which have
been marked under the provisions of 27
CFR part 19 and of this part, as
applicable, especially for export with
benefit of drawback may be:

(1) Exported;

(2) Laden for use on the vessels or
aircraft described in §28.21;

(3) Transferred to and deposited in a
foreign-trade zone for exportation or for
storage pending exportation; or

(4) Transferred to and deposited in a
customs bonded warehouse as provided
for in § 28.26(b).

(b) On receipt by the appropriate TTB
officer of required evidence of
exportation, lading for use, or transfer,
there shall be allowed to the bottler (or
packager) of the spirits, drawback equal
in amount to the tax found to have been
paid or determined on the spirits.

(c) Distilled spirits on which
drawback is paid under this subpart
may not be substituted for imported
merchandise for purposes of drawback
of tax under section 313(j)(2) of the
Tariff Act of 1930, as amended (19
U.S.C. 1313(j)(2)). See 19 CFR
191.32(b)(4).

6. Section 28.211 is revised to read as
follows:

§28.211 General.

(a) Wines manufactured, produced,
bottled in bottles packed in containers,
or packaged in casks or other bulk

containers in the United States on
which an internal revenue tax has been
paid or determined, and which are filled
on premises qualified under this chapter
to package or bottle wines, may, subject
to this part, be:

(1) Exported;

(2) Laden for use on the vessels or
aircraft described in § 28.21; or

(3) Transferred to and deposited in a
foreign-trade zone for exportation or for
storage pending exportation.

(b) On receipt by the appropriate TTB
officer of required evidence of
exportation, lading for use, or transfer,
there shall be allowed a drawback equal
in amount to the tax found to have been
paid or determined on the wines.

(c) Wines on which drawback is paid
under this subpart may not be
substituted for imported merchandise
for purposes of drawback of tax under
section 313(j)(2) of the Tariff Act of
1930, as amended (19 U.S.C. 1313(j)(2)).
See 19 CFR 191.32(b)(4).

7. Section 28.221 is revised to read as
follows:

§28.221 General.

(a) Beer brewed or produced in the
United States and on which the internal
revenue tax has been paid may, subject
to this part, be:

(1) Exported;

(2) Delivered for use as supplies on
the vessels and aircraft described in
§28.21; or

(3) Transferred to and deposited in a
foreign-trade zone for exportation or for
storage pending exportation.

(b) A claim for drawback of taxes
found to have been paid may be filed
only by the producing brewer or his
duly authorized agent. On receipt by the
appropriate TTB officer of required
evidence of such exportation, delivery
for use, or transfer, there shall be
allowed a drawback equal in amount to
the tax found to have been paid on such
beer.

(c) Beer on which drawback is paid
under this subpart may not be
substituted for imported merchandise
for purposes of drawback of tax under
section 313(j)(2) of the Tariff Act of
1930, as amended (19 U.S.C. 1313(j)(2)).
See 19 CFR 191.32(b)(4).

PART 44—EXPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES,
WITHOUT PAYMENT OF TAX, OR WITH
DRAWBACK OF TAX

8. The authority citation for part 44
continues to read as follows:
Authority: 26 U.S.C. 5142, 5143, 5146,

5701, 5703-5705, 5711-5713, 5721-5723,
5731, 5741, 5751, 5754, 6061, 6065, 6151,
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6402, 6404, 6806, 7011, 7212, 7342, 7606,
7805; 31 U.S.C. 9301, 9303, 9304, 9306.

9. Section 44.61 is amended by
adding a new paragraph (c) to read as
follows:

§44.61 Removals, withdrawals, and
shipments authorized.

(c) Tobacco products and cigarette
papers and tubes removed from a
factory or an export warehouse, and
cigars withdrawn from a customs
bonded warehouse, without payment of
tax under this subpart may not be
substituted for imported merchandise
for purposes of drawback of tax under
section 313(j)(2) of the Tariff Act of
1930, as amended (19 U.S.C. 1313(j)(2)).
See 19 CFR 191.32(b)(4).

10. Section 44.221 is amended by
designating the existing text as
paragraph (a) and adding a new
paragraph (b) to read as follows:

§44.221 Application of drawback of tax.
(b) Tobacco products and cigarette
papers and tubes on which drawback is

allowed under this subpart may not be
substituted for imported merchandise
for purposes of drawback of tax under
section 313(j)(2) of the Tariff Act of
1930, as amended (19 U.S.C. 1313(j)(2)).
See 19 CFR 191.32(b)(4).

* * * * *

Signed: September 3, 2009.
John J. Manfreda,
Administrator.

Approved: September 17, 2009.
Timothy E. Skud,

Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).

[FR Doc. E9-24791 Filed 10-14—-09; 8:45 am]|
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 151

46 CFR Part 162
[USCG—2001—10486]

RIN 1625—-AA32

Standards for Living Organisms in

Ships’ Ballast Water Discharged in
U.S. Waters

AGENCY: Coast Guard, DHS.

ACTION: Notice; extension of comment
periods.

SUMMARY: The Coast Guard is extending
the periods for public comment on the

notice of proposed rulemaking (NPRM)
and the Draft Programmatic
Environmental Impact Statement
(DPEIS) for the rulemaking entitled
‘“Standards for Living Organisms in
Ships’ Ballast Water”” (Docket No.
USCG-2001-10486).

DATES: Comments and related material
for the NPRM and the DPEIS must either
be submitted to our online docket via
http://www.regulations.gov on or before
the new date for the close of the
comment period, December 4, 2009, or
reach the Docket Management Facility
by that date.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number USCG-2001-10486 to the
Docket Management Facility at the U.S.
Department of Transportation. To avoid
duplication, please use only one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(3) Hand delivery: Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The telephone
number is 202—-366—9329.

(4) Fax: 202—493-2251.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rulemaking, call or e-mail Mr. John
Morris, Project Manager, Environmental
Standards Division, U.S. Coast Guard
Headquarters, telephone 202—-372-1433,
e-mail John.C.Morris@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Ms. Renee
Wright, Chief, Dockets, Department of
Transportation, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this aspect of the rulemaking by
submitting comments and related
materials. All comments received will
be posted, without change, to http://

www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2001-10486),
indicate the specific section of the
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may comment on either the NPRM or
the DPEIS or both. You may submit your
comments and material online or by fax,
mail, or hand delivery, but please use
only one of these means. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov and click on
the “submit a comment” box, which
will then become highlighted in blue.
Insert “USCG-2001-10486" in the
Keyword box, click “Search”, and then
click on the balloon shape in the
Actions column. If you submit your
comments by mail or hand delivery,
submit them in an unbound format, no
larger than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit comments by mail and would
like to know that they reached the
Facility, please enclose a stamped, self-
addressed postcard or envelope.

We will consider all comments and
material received during the comment
period and may change this proposed
rule or the DPEIS based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov at any time.
Enter the docket number for this
rulemaking (USCG-2001-10486) in the
Keyword box, and click “Search”. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the DOT West Building,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. We have an
agreement with the Department of
Transportation to use the Docket
Management Facility.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
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signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Background and Purpose

On August 28, 2009, the Coast Guard
published an NPRM entitled ““Standards
for Living Organisms in Ships’ Ballast
Water Discharged in U.S. Waters” in the
Federal Register (74 FR 44632). The
comment period for the NPRM was to
close on November 27, 2009. On the
same day, the Coast Guard also
published a Notice of Availability in the
Federal Register informing the public
that the DPEIS for the “Standards for
Living Organisms in Ships’ Ballast
Water Discharged in U.S. Waters”
rulemaking had been added to the
docket and was available for public
comment (74 FR 44673). The August 28,
2009 Notice of Availability for the
DPEIS stated that the public comment
period for the DPEIS would close on
November 27, 2009.

Council on Environmental Quality
regulations at 40 CFR part 1506.10 state
that ““(a) The Environmental Protection
Agency shall publish a notice in the
Federal Register each week of the
environmental impact statements filed
during the preceding week. The
minimum time periods set forth in this
section shall be calculated from the date
of publication of this notice. (b) No
decision on the proposed action shall be
made or recorded under Sec. 1505.2 by
a Federal agency until the later of the
following dates: (1) Ninety days after
publication of the notice described
above in paragraph (a) of this section for
a draft environmental impact
statement.” The Environmental
Protection Agency did not publish their
notice of availability for the DPEIS until
September 4, 2009. Accordingly, the
Coast Guard has decided to extend the
comment periods for both the NPRM
and the DPEIS in order to ensure that
the public has adequate time to submit
comments regarding these important
proposals. The comment period for the
NPRM and the DPEIS will now close on
December 4, 2009.

Additionally, you are reminded that
you may comment on any aspect of the
rulemaking, including on any comments
placed in the docket. We may change
the proposed rule or the DPEIS in
response to the comments received.

Dated: October 8, 2009.
J.G. Lantz,

Director of Commercial Regulations and
Standards, U.S. Coast Guard.

[FR Doc. E9—-24745 Filed 10-14-09; 8:45 am]
BILLING CODE 4910-15-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3050
[Docket No. RM2010-1; Order No. 311]

Periodic Reporting Rules

AGENCY: Postal Regulatory Commission.

ACTION: Proposed rulemaking;
availability of rulemaking petition.

SUMMARY: This document announces a
proposed rulemaking in response to a
recent Postal Service petition involving
periodic reporting rules. It concerns a
new Postal Service special study
updating the density factors that are
used to distribute certain attributable
transportation costs in two cost
segments (Nos. 8 and 14). The public is
invited to comment.

DATES: Comments are due October 28,
2009.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at
http:www.prc.gov.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at 202-789-6824 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: On
October 6, 2009, the Postal Service filed
a petition to initiate an informal
rulemaking proceeding to consider
changes in the analytical methods
approved for use in periodic reporting.?
The Petition explains that the Postal
Service has conducted a new special
study for the purpose of updating
density factors used to distribute vehicle
service drive attributable costs in Cost
Segment 8 and attributable
transportation costs in Cost Segment 14.
The data-collection method is similar to
the previous special study described in
Library Reference USPS-LR-K-33 in
Docket No. R2001-1. See id., Proposal
20 at 1.

The attachment to the Postal Service’s
Petition explains its proposal in more
detail, including the background,
objective, rationale, and estimated
impact. For illustrative purposes, the
Postal Service provides a table showing

1Petition of the United States Postal Service

Requesting Initiation of a Proceeding to Consider a
Proposed Change in Analytic Principles (Proposal
Twenty), October 6, 2009 (Petition).

the impact of distributing F'Y 2008
highway, rail, and vehicle service driver
costs based on the new and existing
density factors. See id., Proposal 20 at

3.

It is ordered:

1. The Petition of the United States
Postal Service Requesting Initiation of a
Proceeding to Consider a Proposed
Change in Analytic Principles (Proposal
Twenty), filed October 6, 2009, is
granted.

2. The Commission establishes Docket
No. RM2010-1 to consider the matters
raised by the Postal Service’s Petition.

3. Interested persons may submit
comments on or before October 28,
2009.

4. The Commission will determine the
need for reply comments after review of
the initial comments.

5. Cassie D’Souza is designated to
serve as the Public Representative
representing the interests of the general
public in this proceeding.

6. The Secretary shall arrange for
publication of this notice in the Federal
Register.

By the Commission.
Shoshana M. Grove,
Secretary.
[FR Doc. E9-24860 Filed 10-14-09; 8:45 am]|
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2009-0120; FRL-8968-2]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Carbon Monoxide Maintenance Plan
Updates; Limited Maintenance Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a request submitted by the Indiana
Department of Environmental
Management (IDEM) on January 12,
2009, for a State Implementation Plan
(SIP) revision of the carbon monoxide
(CO) “Limited Maintenance Plan”
update for Lake and Marion Counties,
Indiana. These Limited Maintenance
Plans demonstrate continued attainment
of the CO National Ambient Air Quality
Standard for Lake and Marion counties
for an additional ten years.

DATES: Comments must be received on
or before November 16, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
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OAR-2009-0120, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: mooney.john@epa.gov.

3. Fax: (312) 692-2551.

4. Mail: John M. Mooney, Chief,
Criteria Pollutant Section, Air Programs
Branch (AR-18]J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: John M. Mooney,
Chief, Criteria Pollutant Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Charles Hatten, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—6031,
hatten.charles@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Rules section of this Federal Register,
EPA is approving the State’s SIP
submittal as a direct final rule without
prior proposal because EPA views this
as a noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse

comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment. For additional
information, see the direct final rule
which is located in the Rules section of
this Federal Register.

Dated: September 29, 2009.
Walter W. Kovalick Jr.,
Acting Regional Administrator, Region 5.
[FR Doc. E9—-24698 Filed 10-14—09; 8:45 am]
BILLING CODE 6560-50-P
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COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Missouri Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a planning meeting of the
Missouri Advisory Committee to the
Commission will convene by conference
call at 2 p.m. and adjourn at
approximately 3 p.m. on Tuesday,
November 10, 2009. The purpose of this
meeting is to plan activities for a public
meeting entitled “Civil Rights
Implications of Educational
Opportunities in Urban Public School
Settings and Education Reform in
Missouri . . . Kansas City School
District.”

This meeting is available to the public
through the following toll-free call-in
number: (866) 364—7584, conference call
access code number 33206302. Any
interested member of the public may
call this number and listen to the
meeting. Callers can expect to incur
charges for calls they initiate over
wireless lines, and the Commission will
not refund any incurred charges. Callers
will incur no charge for calls they
initiate over land-line connections to
the toll-free telephone number. Persons
with hearing impairments may also
follow the proceedings by first calling
the Federal Relay Service at 1-800-977—
8339 and providing the Service with the
conference call number and contact
name Farella E. Robinson.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Corrine Sanders of
the Central Regional Office and TTY/
TDD telephone number, by 4 p.m. on
November 3, 2009.

Members of the public are entitled to
submit written comments. The
comments must be received in the

regional office by November 23, 2009.
The address is U.S. Commission on
Civil Rights, 400 State Avenue, Suite
908, Kansas City, Kansas 66101.
Comments may be e-mailed to
frobinson@usccr.gov. Records generated
by this meeting may be inspected and
reproduced at the Central Regional
Office, as they become available, both
before and after the meeting. Persons
interested in the work of this advisory
committee are advised to go to the
Commission’s Web site, www.usccr.gov,
or to contact the Central Regional Office
at the above e-mail or street address.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Peter Minarik,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. E9—24829 Filed 10-14—09; 8:45 am)]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: U.S. Census Bureau.

Title: Annual Social and Economic
Supplement to the Current Population
Survey.

Form Number(s): CPS-580 (ASEC),
CPS-580 (ASEC)SP, CPS-676, CPS—
676(SP).

OMB 